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OT  WITHSTANDING  the  retired 
fituation  of  my  life,  I  have  by  acci¬ 
dent,  whijft  in  the  country,  heard  of  fome 
late  legal  incidents  which  have  excited  my 
attention.  Permit  me,  therefore,  to  fay  a 
word  to  you  about  them.  They  Seem  to  for- 
bode,  I  think,  a  revival  of  the  obfolete,  ar¬ 
raigned,  and  condemned  dodtrine  about  State- 
libels,  and  to  betoken  a  renewal  of  the  fo- 
phiftical  and  ingenious  fidtions  which  for¬ 
merly  were  wont  to  be  pradtifed  in  its  Support. 
For  my  own  part  I  cannot,  from  the  abufe 
of  the  prefs,  be  brought  entirely  to  damn  the 
thing  itfelf ;  let  the  virulence,  the  profligacy 
and  outrageouSneSs  of  hireling,  interefled  or 
fadtious  writers  be  ever  fo  great.  Neverthe¬ 
less,  I  am  frank  to  confefs,  that  the  moft  in¬ 
famous  fcandal  is  daily  Spread  by  the  moft 
abandoned  of  men  through  this  channel,  and 
that  the  prefent  fyftem  of  party-writing  Seems 
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to  be  to  attack  the  conftitution  and  govern¬ 
ment,  inftead  of  availing  and  traducing  the 
adminiftrers  of  it.  It  is  with  pleafure,  there¬ 
fore,  I  fee  the  authors  and  propagators  of 
fuch  dangerous  productions  profecuted.  But, 
from  a  defire  of  fuppreffing  thefe  pefts  of  fo- 
ciety,  let  not  the  officers  of  law  overftep  the 
line  of  juftice,  nor  fubftitute  artificial  for  real 
conviction,  and  thereby  give  footing.tQ  a  code 
of  libel-polity,  which  may  hereafter  be  turn¬ 
ed  to  the  deftrution  of  all  liberty  in  the 
prefs,  the  beft  and  only  bulwark  of  manly 
freedom  and  liberal  fcience. 

I  was  told  fome  time  ago,  that  by  a  ver¬ 
dict  in  the  cafe  of  a  certain  libeller,  he  was 
found  guilty  of  printing  and  publijhing  only .  I 
could  fcarcely  credit  my  informant,  and  faid, 
furely  the  Judge  muft  have  refufed  to  take 
luch  a  partial  verdict,  and  muft  have  in- 
ftruted  the  Jury,  that  it  was  their  province 
to  find  the  defendant  guilty  or  not  guilty  of 
the  charge ;  that  is,  of  wickedly  and  fediti- 
oufly  putting  forth  the  paper.  But  my  friend 
affiired  me,  the  fat  was  as  he  had  related  it. 
1  begged  then  to  know  whether  this  un- 
ufual  verdit  was  delivered  in  the  common 
way,  in  open  court,  in  prefence  of  the  coun¬ 
cil.  His  anfwer  was  no,  it  was  a  private 
verdit,  given  by  confent,  out  of  the  county 
where  the  trial  was  had,  at  ten  at  night,  in 
the  midft  of  a  mob,  who  entered  the  Judge’s 
houfe  along  with  the  Jury.  Upon  which  I 
afked,  whether  it  was  imagined  that  this  mob 
had  railed  the  fears  of  the  Judge,  and  difor- 

dered 
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dered  his  underftanding,  adding,  that  be  this 
as  it  might,  I  prefumed  the  Jury  had,  ac¬ 
cording  to  the  conflant  pradtice,  when  they 
deliver  privy  verdidts,  been  directed  to  come 
again  the  next  morning  into  the  public  court, 
and  been  there  interrogated,  whether  they 
had  given  fuch  a  privy  verdidt,  and  now 
flood  to  it.  My  friend  returned,  that  no 
fuch  thing  was  done.  I  contented  myfelf 
with  faying,  this  then  will  make  fome  noife. 

Agreeably  to  that  furmife,  I  have  been  re¬ 
cently  informed  from  news-papers  and  ma¬ 
gazines,  that  the  matter  has  already  been 
ftirred  before  the  proper  tribunal,  where  it 
has  been  deemed  fo  extraordinary  a  cafe  by 
the  bench,  as  to  be  ordered  to  ftand  over 
for  farther  confideration,  until  the  next  term. 
A  fufpenfe  of  judgment,  for  the  whole  long 
vacation,  will  certainly  give  leifure  for  deli¬ 
beration,  as  well  as  for  proper  eonverfe  upon 
the  fubject.  At  the  fame  time  it  demon- 
flrates  a  real  difficulty  or  nicety  in  the  thing, 
for  otherwife,  the  prefent  grand  judiciary  of 
England,  fo  renowned  for  difpatch,  would 
never  have  confented  to  any  poflponement. 
This  learned  perfonage  is  known  to  abhor 
delay,  and  to  be  perfedtly  free  from  craft.  It 
follows,  therefore,  that  he  mail  be  animated 
by  the  pure  deiire  of  maturer  reflection  upon 
the  point,  and  not  by  the  hope  of  comparing 
fome  hollow  unanimity  in  his  court,  by  pri¬ 
vate  colloguing,  or  of  warping  their  under- 
ftanding  by  fubtle  difiindtions,  into  fome 
conceffion  to  a  particular  poftulatum,  or  pre- 
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famed  legal  hinge,  upon  which  the  whole 
may  be  fpecioufly  proved  to  turn. 

Indeed,  I  have  heard  it  whifpered,  that 
this  cafe  is  likened  to  that  of  the  K.  againjl 
Bear ,  which  may  be  met  with  in  feveral  of 
the  law  reporters  *,  and  was  determined  by 
the  King’s  Bench,  when  the  great  Lord  C. 
J.  Holt  prefided.  So  aufpicious  an  authority 
made  me  look  into  the  books,  and  a  curious 
cafe  it  feems  to  be,  as  well  as  moft  others,  re¬ 
lative  to  this  head  of  imperial  offences.  Me- 
taphyfics  are  introduced,  common-fenfe  for 
ever  laid  afde,  and  a  technical  interpretation 
put  upon  the  fimpleft  of  all  expreffion,  the 
verdidf  of  twelve  plain  men,  neither  bred  tq 
the  law,  nor  to  any  other  learned  profeffion, 
unaccuftomed  to  the  refinements  of  fcientific 
language,  nay,  abfolute  ftrangers  to  all  the 
chicanery  of  words,  and  denominated  for  this, 
among  other  reafons,  the  country .  One  would 
think  it  was  the  aim  of  lawyers  to  perplex 
every  thing,  or  they  would  never  refqrt  tq 
profeffional  quiddities  as  a  gloffary  for  the 
language  of  ordinary  life.  There  is  no  other 
poffible  way  of  miftaking  the  true  meaning, 
and  of  inducing  a  fenfe  different  from  what 
was  intended.  Lord  Mansfield ,  to  his  great 
honour,  has,  I  know,  always  fcouted  this 
fort  of  learned  folly,  and  very  early  gave  a 
happy  prefage  of  the  liberality  of  his  future 
proceedings.  The  ftqry  goes,  that  a  diligent 
book-read  advocate,  one  day  was  citing  be¬ 
fore 
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fore  him  (loon  after  his  promotion  to  the 
bench)  feveral  black-letter  cafes*  to  prove  the 
genuine  conitrudtion  of  an  old  woman’s  deed; 
whereupon  his  Lordfhip  interrupted  the  ftream 
.of  this  learning,  by  aiking,  whether  he  thought 
the  old  woman  had  ever  heard  of  thofe  cafes, 
and,  if  not,  what  common-fenfe  muit  fay  to 
the  matter;  and  immediately  decreed  forcom- 
mon-fenfe  againft  Dyer,  and  one  other  mod: 
learned  reporter,  to  the  abfolute  difcomfiture 
and  aftonifhment  of  the  pains-taking  coun- 
fellor,  and  the  fatisfadtion  of  the  whole  audi¬ 
ence.  If  this  acute  Lord  acted  thus,  where  the 
matter  was  reduced  into  writing  by  fome  at¬ 
torney,  in  all  probability,  what  muft  be  his 
.conduct  with  refpect  to  a  verdidt  delivered 
ore  ten  us,  by  word  of  mouth  merely,  by 
twelve  mere  laymen  ? 

But  let  us  now  fee  how  far  the  cafe  of  the 
King  againft  Bear,  when  rightly  underftoed, 
is  or  is  not  a  precedent  for  governing  the  de¬ 
termination  in  the  matter  actually  depending.. 
Bear  was  indicted  *  for  “  treacheroufly  falfely 

“  and 


*  cc  Quod  fubdole  falfo  Sc  malitiofe  compofuit  fcripta 
Ci  Sc  fecit  Sc  componi  fcribi  cc  fieri  caufavit  ac  fibi  pro- 
curavit  Sc  induitre  coilegit  feparale  fcandalofos  falfos  Sc 
feditiofos  libeilos  continent,  in  fe  de  domino  rege  nunc 
Sc  ejus  aequa  gubernatione  quamplurima  falfa  mali- 
tiofa  Sc  feditiofa  verba  Sc  fententias  materias  didiion. 
Sc  exprefilon  (viz.  in  uno  libello  eorum  intitulat.  The 
Belgif  Boar ,  to  the  Tune  of  Chcvy-Chace — )  cuos  qui-*» 
dem  falfos  Sc  fcandalofos  libeilos  (quorum  diverfi  fu- 
erunt  imprefii)  ipfe  predict,  y.  Bear ,  19  Oct.  Sc  diu 
poftea  in  manibuS  Sc  cufiiodia  fuis  Sc  penes  fe  fcienter& 
advifate  clandeftine  Sc  feditiofe  habuit  Sc  cuftodivit  in 
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“  and  malicioufly  compofing  writings  and 
“  making  and  caufing  to  be  compofed  written 
“  and  made  and  procuring  and  induftrioufly 
“  collecting  feveral  fcandalous  falfe  and  fe- 
cc  ditious  libels  containing  in  them  very  many 
“  falfe  malicious  and  feditious  words  and 
“  fentences  matters  fayings  and  expreflions  of 
“  the  Lord  the  now  King  and  of  his  juft 
“  government  (to  wit,  in  one  of  thofe  libels 
“  intitled  The  Belgic  Boar  to  the  tune  of 

“  Chevy  Chace  &c - )  which  falfe  and 

“  fcandalous  libels  (feveral  whereof  were 
“  printed)  he  the  faid  Bear  knowingly  and 
“  clandeftinely  and  feditioufly  on  fuch  a  day 
“  and  long  afterwards  had  and  kept  in  his 
“  own  hands  and  cuftody  and  power  in  rea- 
“  dinefs  to  be  difperfed  divulged  and  pub- 
“  lifhed  among  the  fubjeCts  of  the  faid  Lord 
“  the  King  and  faCtious  and  malicious  per- 
<c  fons.”  The  Jury  thereon  found  *  “  that 
“  as  to  the  writing  and  collecting  only  of 
the  libels  in  the  indictment  mentioned  the 
“  defendant  was  guilty  and  as  to  all  the  reft 
4<  in  the  faid  indictment  contained  that  he 
“  was  not  guilty  thereof,” 

It 


cc  promptu  Si  parat.  ad  eofdem  inter  fubditos  dicSti  do- 
<c  mini  regis  &  faCtiofas  &  malitiofas  perfonas  difper- 
44  gend.  divulgand.  &  publicand.” 

*  44  Quoad  fcriptionem  &  coiledtionem  libellorum  in 
44  indictamento  mentionat,  tantum  quod  defendenseft  cul- 
44  pabilis  &  quoad  totum  refiduum  in  eodem  indi&a- 
44  mento  content,  quod  defendens  non  eft  inde  cuipabi- 
44  lis  ” 
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It  was  objedted  in  arreft  of  judgment,  that 
none  could  be  given  againfl:  the  defendant 
upon  this  verdidt,  becaufe  the  Jury  had  ac¬ 
quitted  him  of  all  that  part  of  the  indidt^ 
ment  which  was  criminal,  and  found  him 
guilty  only  of  writing  and  colledling  libels, 
which  was  rather  a  folly  than  a  crime  ;  and 
that  in  Lamb’s  cafe  in  Lord  Coke  it  was 
exprefsly  refolved,  that  the  defendant  muft 
be  found  to  be  either  the  contriver  or  pro¬ 
curer ,  or  publijker  of  a  libel ,  otherwife  he 
could  not  be  convidted  as  a  libeller 

Indeed,  to  a  common  underftanding,  the 
Jury  by  finding  him  guilty  of  writing  and 
collecting  only ,  and  by  exprefsly  finding  him 
not  guilty  of  all  the  refidue  of  the  indict¬ 
ment,  had  acquitted  him  of  either  making, 
or  compofing,  or  intending  to  publifh,  as 
clearly  as  it  was  poffible.  But  the  Court  de¬ 
termined  otherwife,  and  their  reafons  are 
worth  relating.  The  Chief  Juftice  faid,  that 
c  he  did  not  regard  the  collecting ,  and  it  was 
*  not  the  infamous  matter  or  words  which 
‘  made  the  libel,  for  if  a  man  had  fpoken 

*  fuch 


*  In  the  cafe  of  Lamb ,  a  Proclor,  9  Co.  59  b.  and  the 
8  Jac.  1.  it  was  refolved,  even  in  the  Star-Chamber, 
that  every  one  who  fhall  be  convidled  ought  to  be  a 
cc  contriver  of  the  libel,  or  a  procurer  of  the  contriving 
of  it,  or  a  malicious  publiiher  of  it,  knowing  it  to  be 
a  libel.  If  he  writes  a  copy  of  it,  and  does  not  pub- 
Ci  lifh  it  to  others,  it  is  no  publication  of  it.”  And  the 
cafe  of  the  Archbifftop  of  Canterbury,  or  de  Ubeliis  fa - 
mofis^  in  the  3  Jac.  1.  5  Coke  125,  does  not  carry  the 
dodtrine  farther  ;  but,  if  it  had,  being  a  prior  cafe  it  rnufi 
have  been  controlled  by  that  of  Lamb , 
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fuch  words,  he  would  not  be  guilty  ojf 
€  making  a  libel,  it  was  the  writing  which 
c  worked  that  effeft,  for  it  was  not  a  libel 
‘  before  it  was  written  ;  and,  the  Writing 

*  being  the  elfential  thing,  the  copier  of  a 

*  libel  was  a  maker  of  one,  for  the  copy 
1  contained  all  things  necdfary  to  the  confti- 
€  tution  of  a  libel,  viz.  the  fcandalous  mat- 

*  ter  and  the  writing,  and  therefore  the  copy 
‘  of  a  libel  was  a  libel,  and  of  courfe  the 
c  writer  of  fuch  a  copy,  a  libeller.  Indeed, 

‘  in  all  cafes  where  a  man  does  the  act, 

*  which  aft  caufes  the  thing  to  be  that  which 

*  it  is,  that  man  ought  to  be  conftrued  the 
€  doer  of  fuch  a  thing.  The  copy  had  alfo 

*  the  fame  pernicious  confequeiices,  for  it 

*  perpetuated  the  memory  of  the  thing  and 

*  fome  time  or  other  would  come  to  be  pub- 
c  lilhed.  Eefides,  bare  writing  was  punifh- 
1  able  in  the  Star-Chamber  *.  That  though 
c  the  writer  or  colleftor  never  published  thefe 
c  libels,  yet  his  having  them  in  readinefs  for 
‘  that  purpofe,  if  any  occalion  Ihould  hap- 

*  pen,  was  highly  criminal,  and  though  he 
c  might  defign  to  keep  them  private,  yet, 
c  after  his  death  they  might  fall  into  fuch 

*  hands  as  might  be  injurious  to  the  govern - 
€  ment,  and  therefore  men  ought  not  to  be 
<  allowed  to  have  fuch  civil  iiiilruments  in 
‘  their  keeping/  He  then  t willed  this  fine- 
fpun  reafoning  into  the  following  logical 
thread.  ‘  The  making  is  the  genus ,  and 

1  the 


*  This  aflertion  is  without  authority. 
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4  the  compofing,  contriving,  and  writing, 
*  are  the  fpecies.  Therefore  the  finding  the 

<  defendant  guilty  of  the  writing  is  the  find- 
‘  ing  him  guilty  of  the  making.’  But,  not 
content  even  with  this,  he  proves  the  fame 
thing,  another  way,  thus.  4  The  matter 
‘  abftradtedly  confidered  is  unlawful,  and 

<  therefore  the  finding  muft  be  taken  to  be 
‘  criminal.  And,  this  being  fo,  if  the 
‘  writing  was  innocent,  there  ought  to  be  a 
‘  fpecial  finding  of  the  particulars  which 
‘  diflinguifhed  and  excufed  it.’  As  to  the 
puny  juftices  burton  and  Rokeby,  they  con¬ 
curred  with  their  chief  in  omnibus,  with  due 
deference,  and  yet  fome  how  or  other  the 
latter  faid,  “  that  the  verdidt,  being  the 
iC  words  of  lay  people,  ought  to  be  unaer- 
“  flood  according  to  the  vulgar  acceptation, 
€t  and  therefore  though  the  writing  in  point 
€t  of  lav/  were  making,  yet  it  was  under- 
“  flood  in  common  fpeech  otherwife.  And 
€C  if  the  Jury  found  that  the  defendant  did 
“  not  make  the  libel,  after  which  thev  fhould 
“  find  that  which  amounted  to  the  making, 
“  that  would  be  repugnant  and  fhould  be 

rejedled,  for  all  that  was  inconfiflent  with 
“  what  they  had  found  before.” 

Had  not  this  been  a  party  matter,  could 
it  have  been  doubted  whether  the  Jury  meant 
to  acquit  the  defendant  of  the  atrocious 
part  of  the  charge,  of  what  conflituted  the 
crime,  namely,  of  having  compofed,  in^- 
tended  to  publilh,  and  written  or  collected, 
thefe  writings,  with  an  intent  to  vilify  the 

C  govern- 
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government  ?  And,  fuppofing  the  writing 
to  be  innocent,  by  what  rule  of  juftice  could 
the  onus  probandi  be  put  upon  the  defendant, 
when  every  man  is  to  be  prefumed  innocent 
until  proved  the  contrary.  Not  one  of  the 
Jurors  had  ever  heard,  I  dare  engage,  of 
genus  or  fpecies ,  or  of  the  conlideration  of 
any  thing  in  the  abftradl.  By  what  maxim 
of  law  or  common  fenfe  then  could  the 
Court  put  a  technical  conftruftion  upon 
their  words,  and  by  that  means  forge  a  fenfe 
the  very  reverfe  of  what  was  intended  ?  The 
perverfion  is  palpable  and  deftr  uctive  of  the 
end  of  Juries,  infomuch  as  it  overturns  their 
judgment,  which  is  the  judgment  of  the 
country,  and  fubftitutes  that  of  fo  many  re¬ 
gal  judges,  the  precile  evil  againft  which  the 
conflitution  had  contrived  the  trial  by  Jury 
as  its  barrier. 

It  may  not  now  be  araifs  to  examine  pretty 
particularly  the  logic  of  this  determination, 
iince  it  is  growing  into  repute,  and  to  fee 
whether  it  be  not  arrant  fophiftry,  notwith- 
ftanding  the  very  refpedtable  authority  of 
my  Lord  Chief  Jufiice  Holt .  The  beftmen 
are  infenfibly  fwayed  by  party,  and  he  was, 
it  is  known,  a  zealous  revolutionift,  and 
owed  all  his  promotion  to  King  William. 
His  indignation,  therefore,  was  likely  to  be 
inflamed  by  any  attempt  to  difparage  or  dis¬ 
grace  that  Prince.  He  muft  wifh  to  check 
fuch  unwarranted  abufe  of  him,  and,  like 
every  hearty  friend  to  a  caufe,  rather  than 
not  punilh  the  objedt  of  refentment,  was 
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willing  to  drain  a  point  and  to  create  arti~~" 
ficial,  if  he  could  not  find  real,  ground  in 
law  for  the  purpofe.  He  might  conceive  it 
was  dexterity  ufed  for  an  honeft  end,  and 
eventually  for  the  fupport  of  civil  liberty, 
this  Monarch  being  the  great  prop  both  of 
that  and  the  Proteftant  religion.  Such  mo¬ 
tives  are  at  lead  the  beft  palliatives  which 
I  can  fugged:  for  fo  unprincipled  a  determi¬ 
nation. 

A  fmall  attention  to  the  cafe  will  convince 
any  body  that  there  is  one  fallacy  running 
through  it,  built  on  the  double  fenfe  of  the 
words  writing  and  making  of  a  writing,  which 
primitively  and  naturally  import  the  infcrib- 
ing  with  a  pen,  pencil  or  jlylus ,  but  meta¬ 
phorically  and  figuratively  fignify  both  the 
thoughts  and  language  infcribed.  Which  of 
thefe  fenfes  be  intended  muft  be  always  af- 
certained  from  the  drift  of  the  ufer,  and 
this  may  be  collected  from  the  fubjedl  and 
context.  The  invertive  being  fuperior  to 
the  manual  faculty,  the  words  are  mold  fre¬ 
quently,  ufed,  I  allow,  to  denote  the  former. 
And,  beyond  all  doubt,  the  making  and 
writing  of  a  libel  mean,  in  common  dif- 
courfe,  the  compofing  of  a  libel  ;  as  the 
author  and  indibrer  is  ufually  ftyled  the  • 
writer  or  maker  of  a  book,  nobody  almoft 
in  fpeaking,  ever  pointing  out  and  deign¬ 
ing  the  mere  copier  and  tranfcriber  by.  thofe 
terms  ;  becaufe  the  matter  and  contents  of 
a  literary  performance  are  ufually  the  theme 
of  fpeech.  However,  among  writing-maf- 
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ters,  clerks,  hackney-writers,  amanuenfes, 
private  fecretaries,  and  engroflers,  (and  per¬ 
haps  fpecial  pleaders)  the  writer  and  maker 
of  a  writing  fignify  generally  the  mere  cop- 
pier,  and  in  this  fenfe,  copying  is  termed 
writing*  The  fame  application  of  the  words 
is  at  times  made  by  all  people.  This  two¬ 
fold  lignification  furnifhed  Lord  Holt  with  a 
colour  for  proving  every  tranfcribing  to  be 
compofing,  or  at  lead;  feditious  making. 
And  he  effected  it,  as  the  reader  cannot  have 
forgotten,  thus.  “  The  genus  can  always 
.be  predicated  of  each  fpecies  within  it. '  But 
making  is  a  genus,  and  compofing,  con¬ 
triving,  and  writing,  are  fo  many  fpecies 
under  it.  Therefore  writing  is  making. 
Now  Beare  was  the  writer  of  the  libel,  ergo 
he  was  the  maker.”  However,  as  it  is  the 
logical  privilege  of  a  refpondent  to  introduce 
a  diftindtion  wherever  his  opponent  intro¬ 
duces  an  ambiguous  term,  I  fhall  take  the 
liberty  of  doing  fo  here,  after  premifmg, 
that  it  is  effential  to  right  reafoning  to  ufe 
the  fame  term  uniformly  in  the  fame  fenfe, 
and  that  the  contrary  is  falfe  logic  ;  and  then 
I  think  the  whole  of  this  moft  curious  ra¬ 
tiocination  will  fall  to  the  ground. 

In  the  cafe  of  Beare,  where  the  charge 
was  the  compofing  and  making  of  writings, 
the  maker  of  them  mud  mean  the  author, 
or  at  lead  a  feditious  copier  with  an  inten¬ 
tion  of  libelling  and  defaming,  and  not 
every  limpie  penner  or  tranfcriber.  It  is 
like  wife  evident  from  what  the  Chief  Judice 
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raid  upon  the  occafion,  that  by  maker  he 
himfelf  meant  the  author  and  compofer,  or 
fome  feditious  copyift.  Neverthelefs,  al¬ 
though  in  the  major  propolition  he  confines 
the  term  maker,  to  the  author  and  fedi¬ 
tious  copier  ;  in  the  minor  he  extends  it  to 
every  copier  and  tranfcriber.  There  is,  there¬ 
fore,  a  vitious  ambiguity  in  ufing  the  fame 
word  in  two  different  fenfes  ;  and  the  whole 
of  thereafoning  depends  on  this  quibble,  and 
paltry,  difingenuous  duplicity  of  language. 

To  prove  that  by  maker  the  Chief  muff 
mean  the  author,  or  at  leaft  a  feditious 
tranfcriber  and  intentional  libeller,  I  need 
only  recall  to  the  reader’s  mind  his  Lord- 
fhip’s  faying  “  fuch  writing  cannot  be  un- 
“  derftood  of  an  innocent  writing,  becaufe 
“  if  any  officer  of  the  Court  (or  fhudent  of 
<e  the  law)  were  to  do  it,  it  would  be  no 
“  libel,  infomuch  as  it  would  not  be  done 
“  ad  infamiam  of  the  party,  but  to  bring 
“  the  offender  to  juftice,  and  it  would  be 
“  only  tenor  libelli ,  and  upon  fuch  evidence 
<c  the  defendant  could  not  be  found  guilty.” 
If  this  be  fo,  then  it  is  clear  that  the  mere 
writing  and  tranfcribing  of  the  identical 
v/ords  and  very  tenor  of  a  libel,  will  not  be 
making  a  libel,  unlefs  fuch  writing  and  tran¬ 
fcribing  be  done  with  an  intention  to  defame. 
The  writing  out  of  a  libel  by  an  officer  for 
the  purpofe  of  profecution,  or  by  alaw-ftu- 
dent  for  the  fake  of  fcience,  and  (may  I  add) 
by  a  foreigner  unacquainted  with  the  mean¬ 
ing,  by  any  native  ideot,  or  by  a  fchool-boy 
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for  a  talk,  is  agreed  to  be  innocent,  and 
that  upon  evidence  of  fuch  writing,  the 
writer  cannot  be  found  guilty  of  a  libel. 
Now,  this  being  conceded,  furely  it  follows 
of  neceffity,  that  the  intention  creates  the 
effential  difference,  (to  fpeak  logically)  and  is 
the  circumftance  which  conftitutes  the  libel, 
fo  that  the  making  of  a  libel  cannot  be  pre-* 
dicated  of  every  fpecies  of  tranfcript  or 
writing  of  it.  But  farther,  the  mere  aft  of 
writing  or  tranfcribing,  abftraftedly  confi- 
dered,  cannot  be  unlawful  ;  becaufe  all  re¬ 
ference  or  application  to  any  objeft,  man, 
or  thing  in  particular,  is  then  to  be  with¬ 
drawn,  and  nothing  but  a  pen  and  ink  with 
a  hand  moving  it  on  paper  can  remain.  And 
confequently,  if  a  Jury  find  a  man  guilty 
only  of  the  aft  of  writing  and  tranfcribing, 
that  finding  cannot  be  taken  to  be  criminal 
in  an  univerfal  or  general  fenfe,  or  in  the 
abftraft,  but  muft  be  fo  taken  in  fome  par¬ 
ticular  and  peculiar  fenfe,  and  this  there¬ 
fore  ought  to  be  made  out  as  a  fpecial  cafe 
by  proper  proof. 

Is  not  all  this  fairly  deducible  from  Lord 
Holt's  own  principles,  and,  if  it  be,  what 
can  be  laid  for  his  determination,  which 
from  the  fame  premifes,  drew  the  oppolite 
conclufion. 

If  fimply  writing  out  a  libel  were  the 
making  of  it,  a  law-tranfcriber,  and  every 
tranfcriber  of  the  tenour  of  a  libel,  muft  be 
a  libeller  ipfo  fatto,  and  proof  of  fuch  writ¬ 
ing  out  or  tranfcribing,  muft  be  conclufive 
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evidence  to  find  him  guilty.  But  Lord  Holt 
maintains  the  contrary. 

In  reality  the  principles  laid  down  in  the 
King  againfl  Beare  are  juft.  They  contain 
the  true  rules  for  a  Jury  to  go  by,  in  deter¬ 
mining  whether  a  man  ought  to  be  found  a 
libeller  or  not,  and  furnifti  alfo  the  true  doc¬ 
trine  for  conftruing  or  interpreting  verdidts 
when  delivered  out  of  the  common  form. 
The  Jurors  are  thereby  taught  that  they 
mull  collect  from  the  complexion  of  the 
cafe,  and  all  the  circumftance^  attending  it, 
the  intention  of  the  writer,  and,  if  they 
perceive  the  original  compofition,  or  the 
fubfequent  tranfcript  to  have  been  made 
with  no  view  to  traduce  or  to  villify,  that 
they  ought  to  find  the  defendant  not 
guilty  becaufe  the  Judges  cannot  deter¬ 
mine  from  the  face  of  the  writing,  efpe- 
cially  in  the  cafe  of  a  copy,  whether  it  was 
done  ad  infamiam  or  not,  this  being  a  fact 
and  refulting  from  the  intention  of  the 
writer  ;  nor  whether  fuch  writing  was  made 
by  him  as  an  officer  of  juftice  or  a  law-ftu- 
dent  for  his  profeffion,  &c.  all  of  this  de¬ 
pending  upon  the  fadt,  and  being  mere  mat¬ 
ter  of  evidence  for  the  Jury,  who,  if  fuch 
writing  were  made  by  fuch  officer  or  ftudent, 
ought  not  after  proof  thereof,  to  find  him 
guilty.  Then  as  to  the  interpretation  of  the 
finding  of  any  Jury,  this  fame  cafe  eftablifhes 
that  the  terms  muft  be  taken  in  their  com¬ 
mon  and  ordinary  fenfe.  For  Mr.  J.  Rokeby 
lays  down  (really  not  unreafonably)  that 
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<c  the  words  of  lay-people  ought  to  be  un- 
derftood  according  to  the  vulgar  accepta¬ 
tion  ;  and  therefore,  though  writing  in  con- 
ftruCtion  of  law  be  making,  yet,  as  it  is 
underftood  in  common  fpeech  otherwife,  it 
ought  to  be  taken  accordingly.”  From 
whence  it  is  apparent  that  the  finding  of  a 
man  guilty  of  the  writing  is  not  in  the  lan¬ 
guage  of  a  Jury  the  finding  him  guilty  of 
the  making  a  libel. 

o  . 

Upon  the  whole,  the  foregoing  cale  in- 
difputably  eftablifhes  thefe  axioms,  that, 
whether  the  writer  be  author  or  copier,  his 
being  a  libeller  or  not  depends  upon  the  in¬ 
tent  with  which  he  made  the  writing  ;  that 
the  Jury  muft  be  convinced  the  writing  was 
made  ad  infamiam ,  before  they  can,  on  the 
evidence  of  the  writing  merely,  find  the 
writer  guilty  of  a  libel  thereby  ;  and  that  if 
they  do  not  bring  him  in  guilty,  or  not 
guilty,  of  the  indictment,  generally,  their 
verdiCt  muft  be  cpnftrued  according  to  its 
natural  and  common  import  in  ordinary 
fpeech,  and  the  words  of  it  be  neither 
forced  from  their  artlefs  and  native  meaning 
into  a  technical  and  fcientific  one,  nor  be 
carried  to  matters  to  which  they  do  not 
refer. 

For  which  reafon,  where  there  are  more 
charges  than  one  in  an  indictment,  as  in  the 
cafe  of  Beare,  namely,  writing,  collecting, 
making  and  intending  to  publifh,  if  the 
Jury  find  the  defendant  guilty  only  of  the 
writing  and  collecting,  and  not  guilty  as  to 
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tile  reft,  it  is  a  complete  verdicft,  and  is  an 
evident  acquittal  of  the  defendant  as  a  li¬ 
beller  ;  becaufe  we  have  proved  from  my 
Lord  Holt’s  own  mouth,  that  writing  may 
fignify  copying,  and  that  copying  and  col¬ 
lecting  may  be  innocent,  as  in  the  very  cafes 
which  he  puts.  Where  then  fuch  writing 
and  collecting  have  been  charged  to  have 
been  done  with  malice,  and  the  defendant  is 
found  guilty  only  of  the  writing  (that  is,  of 
the  copying)  and  collecting,  the  word  only 
(one  would  imagine)  mufc  mean  to  negative 
the  imputation  of  malice  which  was  charged 
on  the  writing  and  collecting ;  the  word 
only  could  otherwife  have  no  valid  and  ne- 
ceffary  meaning,  but  at  beft  muft  be  furplu- 
fage.  Befides,  the  finding  the  defendant  not 
guilty  as  to  the  reft  goes  to  the  other  charges 
of  making  and  intending  to  publifh,  and  the 
word  only  need  not  have  been  inferted  to  ne¬ 
gative  them,  for  which  reafon  it  muft  have 
been  inferted  to  negative  the  malice  fug- 
gefted  of  the  writing  and  collecting.  And 
further,  where  a  word  can  have  any  operative 
and  proper  meaning,  it  is  never,  according 
to  the  rules  of  grammatical  or  legal  conftruc- 
tion,  to  be  confidered  as  furplufage.  More¬ 
over,  if  the  thing  be  doubtful,  the  favorable 
conftrudtion  is  always  to  take  place. 

In  truth,  where  the  Jury  are  dubious  upon 
the  evidence  as  to  the  intent,  they  fhould  of 
themfelves,  in  mercy,  find  the  defendant  not 
guilty.  But,  if  they  do  not  choofe  to  do  that, 
difliking,  perhaps,  the  man  or  his  party,  and 
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feeing  uncertain,  whether  he  may  not  be  guil¬ 
ty  of  fome  bad  intent  by  his  writing  or  copy, 
although  no  fuch  be  fatisfadtorily  made  out, 
and  therefore  cannot  be  prevailed  upon 
(where  the  fcales  are  fo  even)  to  incline  to 
the  favourable  fide,  and  will  rigidly  find  the 
man  guilty  of  making  the  writing  or  copy  $ 
and  yet,  on  the  other  fide,  they  will  not  ven¬ 
ture  to  fay  upon  oath,  that  they  believe  he 
made  the  writing  feditioufiy  and  malicioufly, 
being  not  convinced,  in  their  own  minds, 
that  there  was  real  malice  or  fedition  therein, 
and  therefore  fcrupuloufly  infer t  the  word 
only ;  I  fay,  in  fuch  cafe,  the  merciful  law  of 
England  does  the  thing  which  the  rigid  Jury 
will  not  do,  and  obliges  the  Judges  to  pro¬ 
nounce  the  defendant  acquitted. 

Upon  this  legal  ground  it  might  be  main¬ 
tained,  that  had  the  finding  fallen  fhort  of 
what  it  was,  by  dropping  the  word  only ,  the 
court  ought  to  have  confidered  the  fubfequent 
words  of  not  guilty  as  to  the  rejl  of  the  indict¬ 
ment ,  as  intended  to  acquit  the  defendant  of 
every  thing  but  what  the  Jury  had  exprefsly 
found  him  guilty  of,  viz.  the  writing  and  col¬ 
lecting,  and  that  otherwife,  they  would  cer¬ 
tainly  have  added  the  words  feditioufy  and 
malicioufy ;  and  that  without  fuch  addition, 
there  was  no  crime  found.  Indeed  the  court 
cannot,  by  implication,  fupply  thofe,  or  any 
words  in  a  criminal  cafe,  becaufe  a  man  is  to 
be  proved  and  found,  and  not  prefumed,  to 
be  guilty,  and  every  thing  mu  ft  be  taken 
moft  favourably  for  him.  “  All  Courts  of 
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**  Juftice,  more  efpecially  on  the  plea  of  not 
<c  guilty,  muft  go,  fecundum  allegata  &  pro - 
;  if  therefore  the  profecutor  does  not 
“  maintain,  by  his  proofs,  the  matter  he  has 
“  alledged  to  the  Court,  he  muft  fail  of  the 
€t  juftice  he  would  demand  upon  thofe  alle*- 
<c  gations,  and  with  this  agrees  the  rule  of 

the  civil  law,  qucd  probation  es  lint  con  formes 
“  li hello  r 

For  all  which  reafons,  the  determination 
in  the  King  againjl  Be  are ,  ftands  felf-con- 
demned.  So  much,  I  think,  one  may  ven¬ 
ture  to  fay,  is  clear  beyond  the  poinbility  of 
a  doubt. 

It  would  have  been,  I  muft  allow,  a  ftronger 
cafe,  had  the  indicftment  been  preferred 
againft  Beare,  merely  for  feditioujly  writing  and 
eolleCling ,  and  for  no  other  caufes,  and  the 
Jury  had  thereon  found  him  guilty  of  writ¬ 
ing  and  collecting  only ;  becaufe,  in  fuch  cafe, 
the  word  only  could  have  no  pofiible  other 
meaning,  than  to  negative  the  fedition,  and 
it  being  contrary  to  all  rule  of  conftruction  to 
give  a  word  no  meaning,  and  to  regard  it  as 
furplufage  where  a  proper  and  a  iignificant 
meaning  may  be  given  to  it,  this  interpreta¬ 
tion  muft  have  been  fubmitted  to. 

But  there  being  in  the  cafe  of  Beare ,  other 
matter  laid  befides  writing  and  collecting  (as 
has  been  before  obferved)  namely,  making 
and  publifhing  it ;  perhaps  it  was  contended, 
that  only  was  no  more  than  an  implied  nega¬ 
tive,  and  that  the  additional  words' of  not 
guilty  as  to  the  rejl  of  the  indictment  were  an  ex- 
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prefs  negative  of  thofe  other  matters,  and 
therefore  both  the  one  and  the  other  were  ap¬ 
plicable  to  the  fame  things,  and  for  that  rea- 
ion,  the  word  only  need  not  be  conftrued  to 
negative  the  malice  and  fedition  with  which 
the  writing  and  collecting  were  charged,  and, 
if  it  were  not  fo  conftrued,  that  then  the 
finding  of  the  defendant  guilty  of  writing  and 
collecting,  would  be  a  complete  finding  him 
guilty  of  all  that  part  of  the  charge  as  laid, 
to  wit,  feaitioufty  and  malicioufty.  Upon 
this  footing  alone  could  the  determination  in 
the  King  againjl  Beare  be  pretended  to  be  juf- 
tified.  And  yet  this  will  not  do,  for  the  ari- 
fwer  before  given  will  apply  to  it,  namely, 
that  fedition  and  malice  cannot  be  affirmed  of 
every  writing  of  libellous  words,  becaufe  they 
cannot  be  affirmed  of  that  of  the  clerk  of 
indictments,  or  of  the  law  ftudent ;  the  one 
does  not  univerfally  comprize  the  other,  there¬ 
fore,  the  finding  of  the  writing  only,  is  not 
the  finding  of  the  fedition,  more  efpecially  in 
criminal  proceedings.  A  Jury  may,  if  they 
pleale,  find  guilt,  by  inference,  without  po- 
fitive  proof;  but  where  they  do  not  find  it  ex- 
prefsly,  no  court  can  prefume  it. 

There  is,  befides,  another  obvious  anfwer, 
which  is  this:  it  is  poffible  the  Jury  might 
mean,  by  the  word  only ,  to  confine  their  ver¬ 
dict  to  the  bare  writing  and  collecting,  and 
to  negative  the  wicked  purpofe  with  which  it 
was  charged  to  have  been  done ;  and,  this 
being  poffible,  undeniably  it  was  the  duty  of 
the  Judge,  feeing  the  finding  to  be  capable 
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of  both  interpretations,  to  afk  which  of  them 
was  agreeable  to  their  meaning,  becaufe  that, 
and  not  the  court’s,  was  to  be  taken.  But, 
if  he  omitted  to  do  this  at  the  time,  he  was 
bound  afterwards  to  adopt  the  milder  and 
moft  merciful  interpretation,  according  to  all 
the  dicta  of  all  the  books.  The  reafon  why 
he  did  not,  he  that  runs  may  read. 

I  can  fuggeft  to  myfelf  but  one  other  fhift 
which  could  be  had  recourfe  to,  and  that  is 
the  following :  it  might  be  urged,  that  the 
whole  charge  and  trial  being  of  a  criminal 
nature,  the  defendant  could  not  be  an  inno¬ 
cent  man,  and  be  found  guilty  of  any  part  of 
it ;  it  was  a  contradiction  in  terms.  The 
whole,  and  every  part  was  laid,  to  have  been 
done  with  fedition  and  malice,  which  is 
guilt :  therefore  nothing  but  an  acquittal 
could  clear  Beare  from  all  guilt ;  and  that  the 
word  only  muft  be  underftood  to  import,  that 
the  Jury  found  him  guilty  folely  of  that  part 
of  the  indictment,  which  charged  him  with 
writing  and  collecting,  feditiouily  and  mali- 
cioufly.  But  this,  I  fay,  is  entrapping  by 
words;  and  the  fame  fort  of  logic  would 
prove,  if  ]  fat  down  to  a  dith  of  boiled  rab¬ 
bits,  fmothered  with  onions,  and  eat  of  the 
rabbit,  that  therefore  I  muft  have  eat  of  the 
onions :  whereas  it  would  only  be  probable, and 
not  certain  :  and,  in  matters  of  criminal  law, 
where  you  are  to  proceed  to  punifhment, 
you  can  go  upon  nothing  but  certainty.  Pro¬ 
bability  may  be  a  good  ground  for  accufation 
and  bringing  to  trial,  but  is  a  very  bad  one 
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after  Verdift,  for  fine  and  imprifonment. 
And  if  any  Judge  were  to  be  of  opinion,  that 
a  man  douid  not  be  innocent  who  was  found 
guilty  of  any  thing  by  a  Jury,  it  would  be¬ 
hove  him  to  know  from  them  what  they 
meant  by  the  word  guilty ,  and  whether  they 
really  meant  any  more  by  it,  than  finding  the 
defendant  to  have  done  the  Ample  aft  charged. 
He  ought,  at  leaft,  in  fuch  a  difputable  mat¬ 
ter,  to  inform  them  how  he,  and  a  court  of 
law,  muft  conftrue  fuch  a  verdift,  forewarn 
them  of  the  legal  confequence,  and  direftly 
tell  them  that  there  was  no  fuch  thing  in  cri¬ 
minal  law,  as  the  finding  of  any  faft  charged, 
and  finding  it  free  from  guilt ;  and  if  they 
meant  the  latter,  they  mull  wholly  acquit 
the  defendant,  and  not  find  him  guilty  at  all. 
But  the  finding  of  the  Jury,  unlefs  at  t/je  time 
of  bringing  it  in,  it  be  fo  explained  to  them, 
muft  clearly  be  taken,  according  to  their  own 
vulgar  acceptation  of  the  terms  as  lay-perfons, 
and  not  in  the  artificial  fenfe  of  lawyers  and 
cunning  pleaders. 

I  will  not  fuppofe,  on  the  contrary,  that 
any  Judge  would  try  to  inveigle  a  Jury  into 
giving  fuch  a  verdift,  by  telling  them,  that 
the  naked  fact  of  writing  and  collefting  (or 
printing  and  publishing,  as  the  cafe  may  hap¬ 
pen)  was  ail  that  was  before  them.  And  yet, 
without  forne  fuch  inftruftion,  it  is  difficult 
to  conceive  how  any  Jury  fhould,  of  their 
own  heads,  ever  think  of  finding  fuch  a  ver¬ 
dift.  Such  a  proceeding  feems  to  imply  their 
having  been  fophifticated  by  fome  difcourfe, 
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which  thsy  did  not  thoroughly  underftand- 
It  is  not  the  natural  effedt  of  common-fenfe. 
And  I  cannot  fay  I  much  like  a  Judge,  who 
is  for  ever  dealing  in  nice  difcourfe  with  Ju¬ 
ries. — “  If  thou’rt  honeft,  thou’rt  a  devilifh 
“  cheat.”  It  is  certain,  that  under  fuch  in- 
ftruction,  my  Lord  Holt’s  law  officer  or  ftu- 
dent  muft  be  found  guilty,  and  as  certain, 
that  if  he  were,  the  court  of  King’s  Bench 
could  not  afterwards  relieve  him.  That  court 
could  have  no  means  of  getting  at  the  fact  ^ 
it  could  not  go  out  of  the  proceedings  and 
the  record,  but  muft  judge  upon  the  indict¬ 
ment,  the  plea,  and  the  finding  of  the  Jury* 
Every  ftep,  therefore,  taken  in  fuch  matters, 
proves  the  falfity  and  abfurdity  of  the  po¬ 
ll  tion. 

I  cannot  help  wondering,  how  the  zeal  of 
a  Whig  ffiould  fo  far  operate  upon  the  ftern 
virtue  and  liberal  mind  of  my  Lord  Holt,  as 
to  make  him  thus  quirk  away  the  genuine 
confequences  of  his  own  legal  tenets,  for  the 
poor  purpofe  of  wreaking  party-refentment 
upon  a  contemptible  individual-  How  evi¬ 
dently  was  he  transported,  beyond  the  line 
of  fober  judgment,  may  be  feen  from  his 
urging  in  the  cafe,  that  “  tho’  the  writer  or 
collector  ffiould  never  publifli  or  intend  to 
publifh  the  writings  queftioned,  yet  his  hav¬ 
ing  them  in  his  cuftody,  was  highly  criminal , 
for,  notwithstanding  he  may  defign  to  keep 
them  private,  after  his  death,  they  might  fall 
into  fuch  hands  as  might  be  injurious -to  go¬ 
vernment.”  And,  therefore,  forfooth,  one 
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muft  infer,  that  the  defendant  ought  to  be 
found  guilty  of,  and  punifhed  for  a  crime  or 
injury  as  already  committed,  altho’  it  was 
agreed  not  to  have  been  committed,  and  that 
he,  perhaps,  never  intended  to  commit  it ; 
merely  becaufe  it  might ,  one  day  or  other, 
hereafter,  be  committed  by  fomebody  elfe. 

Suppofe  this  argument  were  applied  to  a 
gun  or  piftol,  which  I  had  in  my  houfe,  or 
in  my  hand  upon  the  high-road.  It  was  a 
dangerous  weapon  in  itfelf,  it  might  be  em¬ 
ployed  to  rob  with,  perhaps  I  did  not  intend 
to  make  that  ufe  of  it,  but  I  might,  and,  if 
I  did  not,  fomebody  elfe,  when  I  was  dead, 
might  s  and  robbery  on  the  highway  was  a 
great  crime,  &c.  &c.  But,  I  will  not  ani¬ 
madvert  upon  fo  miferable  a  ground  for  the 
punifhment  of  any  fellow-creature.  To  call 
luch  a  determination  law  or  fenfe,  would  be 
doing  an  injury  to  both.  The  poverty  of 
human  language  is  fuch,  that  it  does  not 
produce  any  expreffion  fufficiently  demean¬ 
ing,  to  give  the  proper  name  or  epithet  to  fo 
pitiful  a  degradation  of  the  talent  of  rationa¬ 
lity.  (And  perhaps  it  will  not  be  the  lead 
reproach  to  the  liberality  of  the  prefen t  times, 
that  fuch  a  cafe  fhould  be  called  forth  into 
light,  from  obfcurity  and  oblivion,  to  be  made 
a  precedent  for  any  judgment  to  be  given, 
either  now  or  hereafter.)  But  thus  it  always 
is,  and  will  be,  when  a  Judge  hath  an  eye 
to  politics  upon  the  bench.  He  affumes  the 
legillator,  and  makes  law  indead  of  expound¬ 
ing  it.  He  pronounces  a  judgment  incon- 
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fiftent  with  legal  premifes  he  himfelf  has  been 
laying  down.  In  infiidting  punifhments,  he 
reafons  from  what  may  be,  to  what  is ;  not 
on  a  crime,  but  on  a  tendency  towards  one  ; 
grounds  himfelf  as  a  criminal  magiflrate, 
upon  fuppofitions  too  diftant  to  be  admitted 
in  the  logical  deputations  of  a  novice  at  col¬ 
lege.  He  invades  the  province  of  the  Jury, 
by  taking  what  is  matter  of  fadt  from  their 
judgment  into  his  own,  and  puts  befides, 
his  artificial  conftrudtion  upon  their  fimple 
verdict,  to  warrant  what  he  has  done.  And 
this  he  calls  doing  juftice  in  a  trial  by  Jury, 
according  to  the  Englifh  conftitution. 

Perhaps  fome  friend  to  the  argument  of 
Lord  C.  J.  Holt  might  tell  me,  I  had  mifre- 
prefented  it,  becaufe  I  had  fuppofed  him 
lpeaking  of  the  fimple  adt  of  hand-writing  in 
the  abftradt,  whereas  he  had  fpoken  of  the 
adt  of  writing  or  tranfcribing  a  libel  in  the 
abftradt.  W ere  this  to  be  laid,  I  fhould  tell 
the  friend  to  his  Lordfhip’s  argument,  that 
there  was  no  fuch  thing  as  a  libel  in  the  ab¬ 
ftradt,  becaufe  a  libel  is  the  defamation  of 
the  ftate,  or  fome  particular  perfon*  The 
eflence  of  it  is,  its  affecting  fomebody  or  in¬ 
dividual.  It  cannot  exift  independent  of 
time,  place,  perfon,  and  circumftance.  Now, 
the  confideration  of  a  thing  in  the  abftradt, 
is  confi dering  it  independently  of  all  thefe. 
But  the  doing  this  by  a  libel,  deftroys  its  ex- 
iftence.  For  which  reafon  his  Lordihip,  ac¬ 
cording  to  his  friend's  interpretation,  mu  ft 
have  talked  non  fen  fe  in  hard  words. 

E 


Let 


! 


(  3®  ) 

Let  us  now  afk,  in  the  language  of  a  ce¬ 
lebrated  perfonage  before  alluded  to,  what 
common-fenfe  would  fay  ?  I  think  it  would 
be  fomething  like  this.  Writing  in  the  ab- 
ftraft  muft  be  innocent,  for  it  is  no  more 
than  couching  lines,  figures,  and  letters  upon 
paper.  It  muft  then,  and  can  only  be  the 
matter,  fenfe,  and  application  (or  intention) 
which  can  render  any  matter  criminal.  Con- 
fequently,  to  make  a  perfon  guilty  of  a  crime 
by  writing,  it  muft  be  made  appear,  that  the 
writing  in  itfelf  contains  defamatory  matter 
of  fome  particular  perfon,  or  of  the  govern¬ 
ment,  and  that  the  writer  knew  the  meaning 
thereof,  and  had  a  wicked  intention,  by  ori¬ 
ginally  writing  or  copying,  and  publifhing  it. 
Were  this  not  fo,  a  native  ideot,  or  a  fo¬ 
reigner,  ignorant  of  the  language,  an  officer 
of  juftice  tranfcribing  for  a  tribunal,  or  a 
ftudent  for  his  profeffional  ufe,  would  be 
guilty  of  a  crime  by  fo  doing.  But  this 
would  be  both  abfurd  and  unjuft,  and  of 
courfe  not  law.  Therefore,  in  the  general, 
the  aft  of  writing  is  to  be  prefumed  harm- 
lefs,  and  to  fhew  it  otherwife,  you  muft 
prove  a  fpecial  cafe,  fome  bad  intent  by  fuch 
writing.  Mere  arraignment  or  accufation 
(whether  in  the  fhape  of  indiftment,  infor¬ 
mation,  or  aftion)  does  not,  for  this  reafon, 
put  a  man  upon  his  defence,  until  fome  le¬ 
gal  proof  be  produced  in  fupport  of  fuch  ac¬ 
cufation.  For  every  man  is  deemed  to  be 
'  innocent,  until  he  is  fhewn  to  be  otherwife. 
And  it  is,  agreeably  to  this  maxim,  that  the 
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law  diredts  every  thing  dubious  or  ambiguous 
fhall  be  conftrued  moil  favourably  for  the 
accufed. 

In  all  criminal  profecutions,  it  is  agreed, 
there  are  twoconfiderations  for  the  Jury, which 
are,  whether  the  fadt  charged  was  done,  and,  if 
it  were  quo  anhno ;  if  it  fhould  appear,  after 
weighing  all  circumftances,  that  not withftand- 
ing  the  fadt  had  been  committed,  it  was  with¬ 
out  any  wicked  intent,  the  Jurors  ought  to 
find  accordingly,  or  to  acquit.  If  a  man  be  in- 
didted  for  murder,  and  it  appears,  that  tho’ 
he  killed  the  perfon  mentioned  in  the  indidt- 
ment,  he  did  it  by  accident,  without  ma¬ 
lice,  the  Jury  ought  to  bring  it  in  man- 
flaughter  or  chance-medley,  or  fe  defendendoy 
or  to  find  the  prifoner  not  guilty.  So,  where 
a  man  is  profecuted  for  a  libel,  and  not  at  li¬ 
berty  to  plead  any  thing  in  juftification,  if 
the  Jury  are  convinced,  that  altho’  he  wrote, 
or  printed  and  publifhed  it,  he  did  fo,  with¬ 
out  any  traitorous,  feditious,  fcandalous,  or 
malicious  intent,  they  ought  either  to  find 
him  generally  not  guilty ;  or  otherwife  guilty 
of  the  fimple  fail,  (of  writing,  or  of  writing 
and  publication,  or  of  both)  and  not  guilty 
as  to  the  reft ;  or,  if  they  leave  out  thefe  laft: 
words,  of  the  fimple  adt  only. 

The  matter  of  libel,  independent  of  the 
ftatutes  de  fcandalis  magnatum ,  was  fcarcely 
heard  of  in  this  ifland,  until  the  time  of  Coke  ; 
and  the  ftiort  cafe  of  Lamb,  by  him  reported, 
ftates  the  law  as  refolved  upon  this  head,  in 
the  reign  of  a  Stuart,  by  the  fevereft  of  all 
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courts,  the  Star-chamber,  the  fountain  of 
this  fort  of  profecution.  And  yet  this  dread¬ 
ful  court,  upon  folemn  argument,  rules, 
“  that  every  one  who  fhall  be  convidted,  ei- 
“  ther  ought  to  be  a  contriver  of  the  libel, 
€<  or  a  procurer  of  the  contriving  of  it,  or  a 
“  malicious  publifher  of  it,  knowing  it  to 
“  be  a  libel.  If  he  writes  a  copy  of  it,  and 
“  does  not  publifh  it  to  others,  it  is  no  pub- 
“  lication  of  the  libel ;  for  every  one  who 
“  fhall  be  convidted,  ought  to  be  a  contriver, 
fc  procurer,  or  publifher  of  it,  knowing  it 
“  to  be  a  libel.  But  it  is  great  evidence  that 
“  he  publifhed  it,  when  he,  knowing  it  to 
16  be  a  libel,  writes  a  copy  of  it ;  unlefs  af- 
€€  terwards  he  can  prove,  that  he  delivered 
“  it  to  a  magiftrate  to  examine  it ;  for  then 
“  the  adt  fubfequent  explains  his  intention 
€C  precedent/’  This  cafe  of  Lamb  is  the  laft 
upon  the  fubjedt  in  my  Lord  Coke ;  it  was 
determined  in  the  8th  year  of  James  the 
Fir  ft,  taken  by  his  Lordfhip,  when  Chief 
Juftice,  and  one  of  the  court  of  Star-cham¬ 
ber,  and  afterwards  reported  by  himfelf.  It 
comes,  therefore,  with  all  pofiible  certainty 
to  us,  from  the  moft  accurate  and  confum- 
mate  lawyer  that  this  country  hath  ever  bred, 
and  it  is  the  report  of  his  own  deliberate 
judgment,  which  therefore  he  cannot  befup- 
pofed  to  be  miftaken  about.  In  the  preface 
to  this  part  of  his  Reports,  he  fays,  “it  has 
“  been  his  chief  care  and  labour  for  advance- 
“  ment  of  truth)  that  the  matter  might  be 
“  juftly  and  faithfully  related,  no  reafon  or 
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“  argument  made  on  either  fide  willingly 
* 6  impaired,  and  that  fuch  only  as  (in  his  opi- 
“  nion)  fhould  hereafter  be  leading  cafes  for 
*c  the  public  quiet,  might  be  imprinted  and 
<c  publifhed.”  The  cafe  in  queftion  too,  as 
reported  by  Coke,  hath,  from  his  time  to  the 
prefent,  been  always  underftood  to  be  the 
very  code  of  libel-law ;  neverthelefs,  as  it 
did  not  go  far  enough  for  Lord  C.  J.  Holt ,  and 
would  not  warrant  the  determination  which 
he  was  bent  upon  coming  to,  his  Lordfhip 
denied  the  accuracy  of  the  report,  and  faid, 
that  Moore  muff  be  right  in  his  reprefenta- 
tion  of  the  matter,  and  that  “  Coke  ought  to 
“  be  expounded  by  Moore ,  where  the  writer 
“  of  a  libel  is  deemed  in  law  to  be  the  con- 
“  triver ;  and  then  Coke  might  be  admitted 
to  be  law,  otherwise  not;  for,  in  the  cafe 
“  in  Coke ,  the  queftion  was  of  the  pubiica- 
“  tion  of  a  libel ;  and  it  was  held,  that  the 
<c  writing  of  a  copy  of  a  libel  was  not  a  pub- 
“  lication,  but  only  evidence  of  it ;  but  no 
fC  queftion  was  made,  if  he  was  a  libeller ; 
“  and  for  the  matter  of  publication,  the 
“  having  of  a  libel  is  not  a  publication.  If 
“  a  libel  be  publicly  known  to  be  publifhed, 
“  the  having  of  a  copy  is  evidence  of  a  pub- 
<c  lication;  but  contra,  where  it  is  not  known 
“  to  be  publifhed  This  Moore  was,  at 
the  time,  a  praciiling  Serjeant  at  Law,  and 

never 

*  K.  againft  Beare  in  Lord  Raymond ,  who  feems  to  have 
heft  put  together  what  fell  from  the  bench,  altlm’  the  12th 
Modern  has  done  it  very  well ;  but  Carthew  hath  jftated  the 
indictment  and  poltea  the  molt  completely. 


(  34  ) 

never  rofe  higher,  and,  one  would  conceive, 
could  not  know  the  fenfe  of  the  court,  and 
theC.  J.’s  fentiments  better  than  his  Lordfhip 
himfelf  did.  However,  I  will  ftate  the  Ser¬ 
jeant’s  report  literally,  and  then  leave  it  to 
the  reader’s  judgment,  whether  it  really  and 
materially  varies  from  Lord  Coke.  The  Ser¬ 
jeant’s  report  runs  thus :  “  Several  queftions 
“  arofe  about  who  fhall  be  called  publifhers, 
<€  and  what  fhall  be  called  publiihing  of  a 
**  libel.  And  it  was  refolved,  that  the  pro- 
<c  curer,  and  alfo  the  writer,  are  both  con- 
iC  trivers,  that  the  procurer  of  another  to 
<c  publifh  the  libel,  and  the  publiflier  him- 
iC  l'elf  are  both  publifhers,  that  the  reading 
“  of  the  libel,  nowife  knowing  it  to  be  a  li- 
“  bel,  is  not  publifhing ;  that  he  who  writes 
“  the  copy  of  a  libel,  by  the  command  of 
“  his  mafter,  or  his  father,  is  not  a  pub- 
€C  lifher ;  and  that  he  who  lends  a  libel  to 
“  be  copied,  and  he  who  repeats  the  libel, 
“  or  any  part  of  it,  knowing  it  to  be  a  libel, 
€€  is  a  publifher ;  and  fo,  if  one  write  the 
“  copy  by  the  command  of  his  mafter  or  his 
“  father,  and  carry  it  to  another,  he  is  a 
“  publifher ;  for  Coke  faid,  nec  domino  nec 
“  patri  in  illicit  is  obediendum  ejl .  Note  alfo 
€i  in  this  cafe,  a  woman  was  accufed  of  be- 
“  ing  a  publifher  of  this  libel.  And  becaufe 
“  fhe  did  not  know,  by  reafon  of  the  infir— 
“  mities  of  her  fex,  whether  it  was  any  of- 
“  fence  or  not  to  fpeak  of  the  faid  libel,  fhe 
“  was  admonifhed  without  cenfure,  for  Coke , 
“  Chief  Juftice  of  the  Common-Pleas,  faid? 
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*€  that  fceminte  funt  imbelles  &  fine  felle.  And 
“  he  faid,  ficemina  Ji  nefcit,  clericus  miles  & 
“  cult  or,  par  cat  ei  judex  &  ultor.  The  Lord 
“  Chancellor  faid,  inveniens  libellant  fatno- 
“  fum  &  corumpens  puniturT 

Now,  would  not  any  man,  from  the  ex- 
preflion  of  Holt,  fuppofe  that  Moore  had  re- 
prefented  the  Court  to  have  determined  the 
mere  writer  or  tranfcriber,  to  be  the  contriver 
of  a  libel,  whereas  the  word  writer ,  as  ufed 
by  him,  and  coupled  with  contriver ,  means 
evidently  the  compofer,  and  is  the  fame  with 
Cokes  contriver,  that  is,  the  perfon  procured 
by  the  original  devifor  or  thinker  of  the  fub- 
je6f,  to  contrive  and  compofe  fome  writing 
thereon.  Lord  Coke  denominates  contriver, 
and  procurer  of  the  contriving,  thofe  whom 
Moore  calls  writer,  and  procurer  of  the  writ¬ 
ing,  as  is  plain,  from  the  latter’s  immediately 
adding,  they  were  both  contrivers.  In  fhort, 
the  fenfe  and  meaning  are  precifely  the  fame, 
tho’  taken  down  and  expreffed  in  different 
words.  The  fuggeftor  of  the  writing  of  a  li¬ 
bel,  and  the  writer,  the  procurer  of  the  con¬ 
triving,  and  the  contriver,  are  the  fame  in 
the  eye  of  the  law,  they  are  both  contrivers. 
And  the  whole  ftrain  of  Moore  s  report, 
agreeably  to  Coke’s,  evinces,  that  the  Court, 
in  this  determination,  never  thought  of  con- 
fidering  any  body  as  a  libeller,  or  as  publisher 
of  a  libel,  who  did  not  know  the  purport 
and  drift  of  the  compoiition  or  writing. 
Notwithftanding  Holds  taking  notice,  that 
“  the  queition  before  the  Court,  was  not 
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concerning  writing  or  making,  but  about  the 
publication  of  a  libel,  and  that  the  writing 
the  copy  of  a  libel,  was  merely  mentioned 
to  that  point,  and  that  no  queftion  was  made, 
how  far  fuch  writing  a  copy  is  criminal,  and 
makes  a  libeller ;  and  his  Lordfhip’s  infinu- 
ating  from  thence,  that  it  was  improper  and 
unlikely  for  the  Star-chamber  Judges,  to  fay 
a  word  about  any  thing  but  publication 
yet,  it  is  certain,  that  both  reporters  concur 
in  making  them  fpeak  about  the  contrivers 
of  a  libel,  and  that  my  Lord  Holt  himfelf 
cites  Moore  s  report  of  this  very  cafe,  to  prove 
the  writer  of  the  copy  of  a  libel  to  be  a  con¬ 
triver.  What  unfairnefs,  what  inconfiftency  ! 
There  is  but  one  way  of  accounting  for  this, 
which  is,  that  K.  William’s  Chief  Juftice, 
was  refolved  to  punifh  his  libeller  at  any  rate, 
and  yet,  as  the  verdict  flood,  there  were  dif¬ 
ficulties  in  finding  out  legal  ground  for  the 
purpofe,  which  reduced  his  Lordfliip  to  the 
neceffity  of  ufing  much  metaphyfical  alchy- 
my,  to  change  the  nature  and  meaning  of 
words.  There  was  no  authority  for  him.  On 

m 

the  contrary,  there  was  the  great  ruling  cafe 
of  Lamb  directly  againfl  him,  from  the  clear, 
determinate  report  of  my  Lord  Chief  Juftice 
Coke,  one  of  the  Judges  in  the  caufe,  and  the 
very  oracle  of  Law.  But,  when  a  man  is  once 
in  for  it,  he  muft  go  through,  and  to  this 
end,  he  difputed  the  accuracy  of  Coke ,  and  fet 
up  SerjeantM?0nfs,  whofe  account,  neverthe- 
lefs,  when  looked  into  and  confidered,  ap¬ 
pears  to  be  the  fame,  although  lefs  perfpi- 
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ciioufly  delivered.  What  is  remarkable  too 
is,  that  in  Lord  Cokes  very  fhort  report,  he 
has  twice  given  the  determination  in  ques¬ 
tion,  in  the  fame  words,  fo  that,  if  miftaken 
stall,  it  was  twice  miftaken  by  him.  This 
is  rather  too  much  to  fuppofe,  efpecially  as 
it  has  no  other  Support  than  the  conftruing 
of  a  word  in  Moore ,  capable  of  two  fenfes, 
into  that  which  is  moft  inconfiftent  with  the 
reft  of  his  report,  and  is  absolutely  incom¬ 
patible  with  the  pofitive  expreflion  of  Coke  ; 
which  fame  Lord  Coke,  from  the  report  of 
Moore ,  appears  to  have  been  the  Judge  of  the 
moft  weight  at  the  board,  and  is  almoft  the 
only  one  particularly  noticed  by  him.  He 
cites  his  Lordfhip  for  excufing  a  woman,  be- 
caufe  fcemince  funt  imbelles  &  fine  felle ,  (wo¬ 
men  are  but  weak  in  underftanding,  and 
without  gall)  and  again,  fcemina ,  ft  nefcit , 
clericus ,  miles,  &  cult  or ,  parcat  ei  judex ,  (a 
woman,  if  She  is  ignorant,  clerk.  Soldier* 
and  hufbandman — let  the  Judge fpare  them.) 
The  whole  Court,  according  to  both  reports, 
agreed  in  declaring,  that  the  reading  of  a  li- 
bel  to.  another,  not  knowing  it  to  be  a  libel, 
is  no  publication  ;  and  that  the  writer  of  a 
copy,  by  order  of  a  mafter  or  father,  is  not 
a  publifher,  unlefs  he  carry  Such  copy  to 
another.  From  whence,  it  is  plain,  that 
my  Lord  Coke  thought,  nobody  ignorant  of 
the  purport  Should  be  puniflied  as  a  pub¬ 
lifher  ;  for  the  whole  fair  fex,  the  clerk,  the 
the  loldier,  and  the  hufbandman  (that  is,  in 
other  words,  all  mankind,  the  church,  the 
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gentry,  and  the  labourer)  are  to  be  excufed, 
if  ignorant,  by  the  Judge.  Moore  makes  the 
Lord  Chancellor  clofe  all,  with  faying,  in- 
veniens  libellum  famqfum  punitur ,  (the  inven¬ 
tor  of  an  infamous  libel  is  the  perfon  pu- 
nifhed.)  Is  it  therefore  poffible  to  conceive, 
that  fuch  a  Court  could  pronounce  a  perfon, 
who  made  a  copy,  without  any  ill  intent, 
guilty  of  contriving  a  libel?  No  man  that 
reads  Moore ,  and  attends  to  the  fenfe  of  the 
word  writer y  as  ufed  by  him,  can  doubt  of 
his  intending  by  it  the  compofer.  How  can 
a  mere  copier  be  a  contriver  ?  which  he  af¬ 
firms,  however,  of  fuch  a  writer  as  he  men¬ 
tions.  In  Abort,  my  Lord  Coke  gives  evi¬ 
dently  the  true  fenfe  of  the  Court.  And  it 
has  happened  in  this,  as  in  moft  other  cafes, 
that  a  note-taker,  who  gives  the  fenfe  of  what 
the  Court  fays,  and  attends  to  that  folely,  is 
more  to  be  depended  upon  than  one  who  aims 
at  taking  every  word,  and  minds  nothing 
elfe.  A  flhort-hand  writer  is  fcarcely  ever 
corredl  in  the  fenfe ;  for,  if  he  does  not  hear, 
or  fhould  flip  any  one  word,  he  has  no  clue 
to  go  by ;  and,  it  is  fcarcely  conceiveable, 
in  a  large  auditory,  that  a  word  he^e  and 
there  fhould  not  be  loft  in  coming  from  the 
bench  to  the  bar.  Betides,  what  is  fo  agree¬ 
able  to  good  fenfe,  and  the  nature  of  juftice, 
as  for  Judges  to  deliver  themfelves  in  the 
manner  reprefented  by  my  Lord  Coke,  and  to 
reafon  from  analogy  ?  The  judgment,  as 
given  by  him,  feems  to  be  this  :  “  No  per- 
lon  that  is  intentionally  innocent  ought  to  be 
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convifted  in  a  criminal  Court.  In  this  very 
matter  of  libel,  nobody,  who  has  not  fome 
hand  in  the  contrivance  of  a  libel,  is  deemed 
to  be  a  writer  of  it ;  he  mud  be  either  the 
procurer  of  its  being  written,  or  the  perfon 
procured  to  write  it.  So,  with  refpeft  to 
the  publication,  it  muft  be  done  cum  felle , 
malicioufly,  by  fomebody  who  knew,  that 
in  propagating  fuch  a  paper  or  ftory,  he  was 
propagating  a  libel ;  it  is  the  intention  which 
charafterifes  the  aft :  therefore,  if  a  man 
limply  make  a  copy,  (or,  in  Lord  Cokes 
own  words,  write  a  copy)  and  do  not  pub** 
lifh  it  to  others,  the  writing  of  fuch  copy  is 
no  publication.  However,  if  one  knowing 
it  to  be  a  libel,  writes  a  copy  of  it,  it  is 
ftrong  evidence  to  induce  a  Court  to  believe 
that  he  publifhed  it,  and  will  put  him  upon 
explaining  his  intention  thereby.  In  fhort, 
to  fum  tip  all,  every  one  who  fid  all  be  conviff ed, 
ought  to  be  contriver ,  procurer ,  or  publijher 
of  it,  knowing  it  to  be  a  libel”  This  is  a  fair, 
plain  reprefentation  of  Lamb’s  cafe,  which 
fhews  it  to  afford  no  ground  for  the  determi¬ 
nation  in  the  cafe  of  Beare  ;  but  on  the  con¬ 
trary,  to  condemn  it.  Indeed,  this  laft  is 
totally  unfupported  by  precedent,  principle 
of  law  or  reafon.  It  clafh.es  with  them  all, 
and  goes  a  length  that  the  Star-chamber  'was 
afhamed  of,  and  difclaimed.  Nay,  it  is  in- 
confiftent  with  itfelf  and  it  is  a  Angle 
cafe. 

In  human  judicatures,  it  is  impoffible  to 
afcertain  precifely  the  mind  and  intention  of 
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any  adtor,  unlefs  he  has  himfelf  declared 
them,  and  proof  be  given  of  fuch  declara¬ 
tion,  .  but  they  are  to  be  collected  from  cir- 
cumftances  before  and  after,  which  muft  be 
judged  of  at  his  trial.  There  can  bo  no  malice, 
where  there  is  ignorance.  For  inftance,  if  a 
raw  lad,  brought  to  town  as  clerk  to  an  at¬ 
torney,  was  bid  by  his  matter  to  tranfcribe 
fuch  a  paper,  and  carry  it  to  fuch  a  perfon, 
and  this  paper  were  to  contain  an  account  of 
the  D.  of  Grafton  or  Mr.  Bradfhaw,  having 
entered  into  a  treaty  for  the  fale  of  fuch  a 
place  under  government  with  fuch  a  perfon, 
by  the  intervention  of  fuch  a  woman,  and 
fold  it  for  fo  many  thoufand  pounds,  of 
which  fuch  a  portion  went  to  the  Duke,  and 
fuch  a  one  to  his  Secretary 3  and  this  raw  clerk 
had  never,  in  his  life,  heard  before  of  the 
Duke  or  Mr.  Bradfhaw,  and  did  not  know 
whether  the  fale  of  fuch  an  office  was,  or  was 
not  ufual  or  improper,  and  corrupt,  or  what 
a  libel  was,  nor  confequently,  whether  the 
relation  of  fuch  a  ftory  was  a  libel  or  not : 
would  it,  if  the  lad  were  profecuted  as  a  li- 
beller,  and  this  feemed  to  be  the  cafe,  be  pof- 
fible  for  any  Judge  to  perfuade  me,  that  I 
ought  to  find  him  guilty  of  writing  a  mali¬ 
cious  libel,  by  telling  me  malicious  was  a 
word  of  courle 3  or,  would  it  be  poffible  for 
fuch  Judge,  with  all  his  brethren,  to  per¬ 
fuade  me,  that  it  was  a  queftion  of  law,  whe¬ 
ther  this  adt  of  writing  was  done  malicioufly 
or  not 3  or  that  they  could  judge  of  it  better 
than  myfelf  or  a  Jury  3  or  induce  me  to  be- 
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lieve,  that  fuch  writer  had  made  a  libel,  be- 
caufe  writing  was  making,  &c.  Common 
fenfe  revolts  at  the  very  idea  of  fuch  fluff. 
And  I  amfatisfied,  that  the  noble  Duke,  or 
his  Secretary,  who  have  both  been  fo  often, 
fo  impudently,  and  fo  falfely  mifreprefented 
in  public  and  private  life,  would  fcorn  to  up¬ 
hold  fuch  impofitions  upon  the  common  un- 
derftandings  of  mankind.  The  famous  Scotch 
logical  hero.  Duns  Scotus  himfelf,  fur  named 
DoBor  Subtilis ,  would  have  fhrunk  from  fuch 
work.  Then,  what  will  Lord  Mansfield  fay 
to  it  ? 

It  has  often  been  matter  of  aftonifhment 
with  me,  how  a  notion  could  ever  obtain, 
that  whether  any  paper  was  a  libel  or  not,  * 
was  a  matter  of  law,  and  was  therefore,  of 
neceffity,  to  be  left  to  the  determination  of 
the  Judges.  Almoll  every  opinion  has  fome 
little  foundation  for  it,  and,  I  think,  the 
prefent  mufl  have  arifen  from  the  Judges 
having  formerly  determined  the  matter.  But 
it  could  not  then  be  otherwife ;  becaufe  the 
profecutions  for  ftate-lihels,  were  always  car¬ 
ried  on  in  the  Star-chamber,  where  there  was 
no  Jury.  And,  it  is  felf-convidion  to  my- 
felf,  that  this  gave  rife  to  fo  ftrange  a  con¬ 
ceit.  In  many  cafes,  much  evidence  mufr 
be  entered  into  for  explaining  a  libel,  and 
bringing  it  home  to  a  particular  perfon ;  it 
muft  be  {hewn,  that  he  went  among  his  ac^ 
quaintance  by  fuch  a  name,  although  not  his 
'own ;  that  he  ufed  fuch  a  houfe,  diverfion, 
drefs,  &c.  called  fuch  a  perfon  by  'fuch  a 

nick- 


'  (  42  ) 

name,  and  was  remarkable  for  fuch  and  fuch 
things.  If  thefe  particulars  are  not  proved, 
by  viva  voce  evidence,  they  muft  be  by  affi¬ 
davits  or  depofitions,  before  the  Court  can 
determine,  whether  the  paper,  print,  &c, 
were  a  libel  or  not.  Where  the  Judges  pro¬ 
ceed  without  a  Jury,  fuch  evidence  muft  be 
laid  before  them  •,  but,  where  a  Jury  is  called 
in,  it  is  their  province  to  determine,  whe- 
ther  fuch  a  particular  perfon  be  intended, 
and  whether  what  is  faid  of  him  be  fcanda- 
lous,  malicious,  &c.  that  is,  in  other  words, 
whether  the  publication  be  a  libel ;  for, 
there  is  no  magical  virtue  in  the  term  libel, 
nor  any  other  law  in  the  matter,  than  what 
lies  in  that  fingle  word,  it  is  impoffible  to 
contend,  that  in  all  cafes,  without  evidence 
of  other  faCts,  befides  that  of  publication, 
any  Court  can  pronounce  the  thing  com¬ 
plained  of  to  be  a  libel.  This,  therefore, 
proves  the  falfity  of  the  affertion,  that  no* 
thing  more  is  the  fubjed-matter  of  trial. 

Nothing  can  be  more  contemptible  than 
the  faying  of  Lord  Holt,  that  the  writing 
makes  the  effence  of  a  libel.  It  is  clearly 
the  malicious,  or  feditious  intention  of  it, 
which  is  the  effence  of  the  offence.  As  in 
felony  there  muft  b tfellens  animus ,  fo  in  li¬ 
bels  there  muft  be  a  libellous  mind.  Nay, 
the  tender  laws  of  England  will  not  fuffer  a 
man  to  be  called  in  queftion  before  a  court 
of  vindictive  or  criminal  juftice,  for  words 
merely  fpoken,  although  reflecting  and  de¬ 
famatory,  becaufe  they  may  be  fpoken  in 
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the  hurry  of  altercation,  in  fudden  pafliott 
and  anger.  The  Courts  expeft  that  it  Ihall 
appear  that  there  was  real  rancor  and  a  deli¬ 
berate  intention  to  defame, .  and  therefore 
require,  before  they  will  take  notice  of  al- 
mod  any  words,  that  they  diall  be  com¬ 
mitted  to  paper,  which  is  prefumed  to  be  a 
folemn  aft,  and  what  ought  to  render  the 
doer  accountable.  This  is  what  gave  occa- 
fion  to  wicked  men,  to  pretend  that  the 
whole  effence  of  a  libel  confided  in  the 
writing.  Whereas,  if  this  were  fo  in  a 
drift  fenfe,  then  all  writing  whatever  would 
be  criminal ;  but  this  is  too  much  to  con¬ 
tend.  It  is  therefore  reflrained  to  the  writing 
of  libellous  matter.  Now,  for  what  reafon 
is  this  ?  Becaufe  there  mud  be  malice  in  a 
thing  to  make  it  a  libel.  But,  it  does  not 
follow,  from  there  being  malice  in  a  writing, 
that  there  mud  be  fome  in  the  writer,  un- 
lefs  he  were  the  compofer  or  contriver  of 
fuch  writing.  Then,  if  this  does  not  fol¬ 
low  of  necedity,  there  mud  be  fome  proof 
to  induce  a  belief,  that  the  writer  (or  printer, 
if  you  will)  knew  the  meaning  of  the  writ¬ 
ing  which  he  was  tranfcribing,  or  printing, 
and  mud,  therefore  have  done  it  with  a  li¬ 
bellous  intention.  But,  you  may  reply, 
that  the  mere  writing,  copying,  or  printing, 
is  a  proof  of  fuch  intention.  I  allow,  that 
it  is  prima  facie  evidence,  prefumptive  proof, 
and  may  be  urged  as  fuch  to  a  Jury,  for 
confideration.  Indeed,  it  will  probably  make 
it  not  only  prudent,  but  abfolutejy  requidte, 
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for  the  writer  or  printer,  to  enter  into  a  d de¬ 
fence.  To  Siew  for  example  his  extreme 
youth,  an  ignorance  of  the  drift  of  the 
writing,  that  he  did  it  fecretly  in  his  own 
ftudy,  from  whence,  though  locked  up  in 
his  bureau,  it  had  been  ftolen,  and  pub- 
lifhed  without  his  knowledge ;  and  that  he 
had  frequently  expreffed  much  concern  and 
refentment  about  it :  or,  that  he  wrote  it  2s  a 
law  ftudent,  or  ingroffed  it  for  the  clerk  of 
indictments  ;  or  was  a  foreigner,  and  neither 
underftcod,  nor  ever  heard,  what  the  pur¬ 
port  of  the  writing  was,  &c.  &c.  It  may 
be  faid,  that  a  public  profecution  would  ne¬ 
ver  be  carried  on  againft  fuch  a  tranfcriber. 
What,  not  if  it  anfwered  the  purpofe  of 
any  political  faCtion,  to  opprefs  him,  upon 
a  difference  of  parties  ?  I  can  tell  you,  that 
in  fuch  cafe,  a  nobleman,  a  fecretary  of 
frate,  would  ftir  in  it  himfelf.  How  came 
the  world  to  know  any  thing  of  the  aban¬ 
doned  blafphemy  in  the  EJJay  on  Woman  f 
Was  it  from  the  complainer  of  the  work, 
or  the  author  ?  Did  they  differ  in  private 
principles  of  virtue,  or  in  party  only  ?  Was 
it  a  defire  of  extinguishing  and  fuppreffing 
blafphemy  itfelf,  or  of  ruining  a  troublefome 
man  ?  Was  there,  or  could  there  be,  the 
leaft  motive  from  private  or  public  virtue 
for  the  whole  proceeding  ?  In  fhort,  what 
would  difgrace  a  man,  as  a  gentleman,  for 
ever,  and  make  one  fhy  of  any  intercourfe 
with  him,  will  be,  as  a  politician,  praife- 
worthy,  a  proof  of  good  capacity,  and  an 

admirable 


(  45  ) 

admirable  feat.  There  are  many  inftances 
of  malicious  profecutions,  both  on  the  fcore 
of  gratifying  private  animofities,  and  of 
carrying  political  purpofes.  The  real  inten¬ 
tion,  therefore,  of  any  writer,  whether  au¬ 
thor,  or  tranfcriber,  fhould  be  afcertained  to 
the  Jury,  before  they  find  him  guilty  of 
the  charge  laid  upon  him.-  With  refpeft 
to  libels,  in  moderate  times,  the  man  proved 
to  be  the  printer  and  puhlifher,  would  find 
it  very  difficult  to  fhield  himfelf  from  being 
convidted  of  having  printed  and  publifhed 
with  a  libellous  intention,  that  is,  of  being 
found  generally  guilty.  He  would  probably 
be  fo,  the  prefumptive  evidence  being  ftrong 
agairift  him.  In  warm  times,  like  thofe  in 
London  towards  the  end  of  Charles  the 
Second’s  reign,  or  in  the  prefent,  it  is  poffi- 
ble  that  a  printer  of  the  wickedeft,  falfeft, 
and  moft  mifchievous  libels,  upon  the  Prince 
and  the  very  frame  of  our  government,  whe¬ 
ther  under  the  fignature  of  Junius  or  any 
other,  might  be  acquitted.  There  are  feafons 
of  epidemical  madnefs,  when  a  temperate 
Jury  cannot  he  had,  and  when  nothing  will  be 
deemed  a  libel  upon  government.  Be  it  fo. 
The  diforder  cannot  Iaft  long.  At  this 
moment,  perhaps,  Mr.  Geo.  Bellas,  the  boat¬ 
failing  prodtor  ;  Mr.  Arthur  Beardmore,  the 
magna  charta  attorney  ;  Mr.  Humphry 
Cotes,  the  bankrupt ;  Mr.  Horne,  the  Brent¬ 
ford  curate ;  Mr.  Vaughan,  the  broker,  &c. 
taking  upon  themfelves  the  flyle  and  title  of 
fupporters  of  the  rights  of  all  Englifhmen, 
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may  have  fome  privilege  beyond  us  common 
men.  But  thefe  extraordinary  powers  are 
not  delegated  for  any  certain  period,  and  are 
held  merely  at  the  will  and  pleafure  of  the 
people,  and  refolvable  in  an  inftant  by  their 
majefty.  The  vortex  too,  in  general,  extends 
no  farther  than  the  bills  of  mortality,  and 
perhaps  does  not  take  in  fcandal  between 
man  and  man,  but  only  between  the  crown 
and  the  public.  A  late  event  in  a  bordering 
county,  may  induce  one  at  leaft  to  think  fo,~ 
where  a  placeman  and  a  courtier,  through 
the  medium  of  a  Jury,  has  given  a  very 
fmart  check  indeed  to  the  outrageous,  inde¬ 
cent,  unprofeffional  pertnefs  and  calumny 
of  a  zealous  young  man,  who  might  have 
found  a  more  fuitable  employment  for  his 
talents,  than  the  being  public  orator  to  fac¬ 
tious,  popular  meetings.  The  moral  of  the 
whole  may  be  very  good.  But  be  the  re- 
fpeftive  impartiality  of  Judge  and  Jury 
what  it  will,  and  it  may  fometimes  be  a 
queftion  on  which  fide  it  lies,  the  conftitu- 
tion  has  placed  the  trial  of  all  criminal 
matters,  in  the  hands  of  the  latter  moft  in- 
difputably,  and  they  are  upon  oath  to  find, 
whether  the  a£t  complained  of  was  done, 
and  whether  wilfully  or  not.  There  is 
fcarcely  any  matter  of  challenge  allowed  to 
the  Judge,  but  fcveral  to  the  Jurors,  and 
many  of  them  may  be  removed  without 
any  reafon  alleged.  This  feems  to  promife 
as  much  impartiality  as  human  nature  will 
admit,  and  abfolute  perfection  is  not  attaina¬ 
ble. 


(  4  7  ) 

ble,  I  am  afraid,  either  in  judge  or  Jury,  or 
any  thing  elfe.  The  trial  by  our  country  is 
in  my  own  opinion  the  great  bulwark  of 
freedom,  and,  for  certain,  the  admiration 
of  all  foreign  writers  and  nations.  The 
laft  writer  of  any  diftinguiflhed  note  upon 
the  principles  of  government,  the  celebrated 
Montefquieu,  is  in  raptures  with  this  pecu¬ 
liar  perfection  in  the  Englifh  policy..  From 
Juries  running  riot,  if  I  may  fay  fo,  and 
adting  wildly  at  particular  feafons,  I  cannot 
conclude,  like  fome  Scottifh  doctors  of  our 
law  and  conftitution,  that  their  power  fhould 
be  leftened.  This  would,  to  ufe  the  words 
of  the  wife,  learned,  and  intrepid  Lord 
Chief  Juftice  Vaughan,  be  “  a  ftrange,  new- 
“  fangled  conclulion,  after  a  trial  fo  cele- 
<e  brated  for  many  hundreds  of  years/’ 
Whether  London  Juries  will,  or  will  not 
judge  impartially  in  factious  times,  I  cannot 
tell ;  but  this  I  am  fare  of,  that  they  are  as 
capable  of  judging,  whether  any  paper 
brought  before  them  be  publifhed  with  a 
libellous  intent,  as  my  Lord  Chief  Juftice 
Mansfield,  and  his  afieftbrs  (able  and  learned 
as  they  are)  there  being  no  legal  matter 
whatever  in  the  confideration. 

A  libeller  is  charged  with  printing  and 
publiftiing  fuch  a  paper,  with  fuch  blanks, 
meaning  thereby,  certain  perfons  there  de- 
fcribed,  with  an  intent  to  defame,  raife  fe- 
dition,  &c.  It  is  faid,  the  publication  and 
the  application  of  the  blanks,  are  the  only 
fafts  in  queftion,  and  that  thefe  therefore 
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are  alone  to  be  fubmitted  to  the  Jury,  for 
the  nature  and  import  of  the  expreffions 
in  the  paper,  whether  criminal  or  innocent, 
are  a  matter  of  law.  Should  one  alk,  how¬ 
ever,  whether  any  particular  words  were  ne- 
ceffary  to  make  a  libel,  no,  muft  be  the 
anfwer.  By  the  knowledge  of  what  law 
then  is  the  inference  to  be  made,  whether 
the  writing  published.  be  a  libel  or  not  ?  Is 
it  by  the  law  of  eftates  in  fee  limple  or  fee 
tail,  or  of  perfonal  eftates  ;  or  is  it  by  the 
law  of  contingent  remainders  and  devifes, 
of  limitations,  purchafe,  grant,  or  of  deo- 
dands,  waifs  and  eftrays,  or  by  the  rules'  of 
fpecial  pleading  ?  No  5  it  is  merely  of  the 
intention  of  the  party,  or  at  moft,  whether 
the  writing  he  has  put  forth  contains  infuit, 
defamation  and  fcandal,  or  tends  to  raife 
fedition,  Is  this  all,  and  is  no  fet  of  words 
neceffary,  or  a  line  qua  non  ?  This  is  the 
whole.  Why  really  if  it  be,  I  fihould  think 
a  Jury  of  common  coffee- ho  ufe  politicians 
in  London,  could  guefs  as  flirewdly,  or  tell 
as  certainly,  to  what  every  expreffion  al¬ 
luded,  and  whether  it  raifed  a  horror,  con¬ 
tempt,  or  ridicule,  or  elfe  vented  lies  of  the 
adminiftration,  ftate,  or  any  individual,  or 
difpofed  people  to  clamour  and  be  feditious, 
as  Mr.  Juftice  Gould,  or  my  Lord  Chief  Ba¬ 
ron,  even  if  they  could  call  up  to  their  af- 
fiftance  the  deceafed,  Mr.  Juftice  Dennifon 
from  the  dead,  that  fkilful  fpecial  pleader. 
If  the  words  are  written  or  printed,  and 
publifned  with  a  malicious  or  feditious  in¬ 
tent^ 
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ten t,  they  are  a  libel.  This  is  the  term 
which  the  lawyers  have  pitched  upon  to  de¬ 
nominate  fuch  a  writing,  and  when  this  term 
is  once  thus  explained,  the  whole  law  necef- 
fary  for  forming  a  determination  whether  any 
writing  be  a  libel  or  not,  is  known.  It  is 
therefore,  the  adual  ufe  and  application  of 
the  words,  which  are  to  be  judged  of.  For 
what  reafon  then,  is  not  a  Jur^able  to  make 
the  proper  inference,  after  hearing  all  the 
circumftances  of  the  writing  and  publica¬ 
tion,  confidering  the  text  and  context,  and 
all  the  conftrudtions  to  be  fuggefted  pro  and 
con  ?  Any  words  almofc  may  be  ufed  to 
convey  a  libel  ;  there  are  no  technical  or 
particular  words  appropriated  to  the  pur- 
pofe  :  nor  is  there  any  peculiar  form  of 
fentence  requifite,  A  man  may  render  the 
fame  words  libellous  or  not,  by  the  appli¬ 
cation  he  gives  them,  whether  diredt,  iro¬ 
nical,  or  burlefque,  in  jeft,  or  in  earned. 
The  fubjedt  is  generally  political,  not  legal, 

*  and  a  jury,  particularly  a  Special  Jury,  can 
colled:  the  drift  of  the  writer  or  publisher, 
as  well  as  the  abled  civilian  or  common 
lawyer  in  the  land.  In  many  inftances,  if 
he  be  a  man  of  the  world,  much  better. 
The  Houfes  of  Parliament  have  even  taken 
upon  them  to  do  this.  In  fhort,  the  inten- 
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tion  is  the  whole  and  foie  matter  for  con- 
fideration  5  the  particular  words  are  of  no 
confequence.  For,  cowardice  may  be  attrF 
plated  to  a  general,  fervility  to  a  nobleman, 

and 
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and  knavery  to  an  ingenious  youth,  and  be 
no  libel  ;  as  for  example 

“  Cobham’s  a  coward,  Marchmont  is  a 
flave. 

And  Lyttelton  a  dark  defigning  knave.” 

A  picture  or  drawing  may  be  a  libel,  like 
many  we  have  been  favoured  with  of  late 
days ;  perhaps  ftone  or  wood  may  be  wrought 
into  one ;  and,  mod  certainly,  Foote’s  pan¬ 
tomimes  and  mimickries  may  be  deemed  fo. 
There  is  no  peculiar  legal  import,  that  I 
know  of,  in  libellous  expreffions,  which  re^- 
quires  the  operofe  ikill  of  a  conveyancer, 
draughtsman,  or  pleader,  to  fettle.  But, 
if  there  was  any  matter  of  law  in  the  confi- 
deration,  it  can  only  be,  whether  fuch  words, 
if  proved  and  fhewn  to  be  written  malici- 
oully,  are  of  fo  infamous  or  hurtful  a  dye, 
as  to  be  at  ail  regarded  by  a  Court  of  Juftice. 
This,  however,  in  an  information  granted 
by  the  Court  of  King’s  Bench,  (the  only  one 
that  fhould  be  tolerated)  is  predetermined  by 
their  letting  it  go  to  trial.  If  the  proceeding 
be  by  indictment  or  information  of  the  At¬ 
torney-General,  any  counfel  may  objedt  to 
their  not  lying  for  fuch  publication,  either 
before  or  after  the  Jury  are  called,  or  after 
trial,  if  corividtion  enfue,  in  arreft  of  judg¬ 
ment.  But  this  affords  no  pretence  for  fay¬ 
ing,  that  the  inference  of  malicioufnefs  or  fe- 
ditioufuefs  in  the  publication,  is  a  matter  of 
lay/,  and  to  be  left  as  fuch  to  the  Court. 

The 
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The  only  thing  that  has  aftoiiifhed  me  is, 
how  lawyers  could  have  the  impudence  to 
make  fuch  a  pretence,  and  the  world  the 
folly  to  bear  with  the  mummery  of  it.  Who¬ 
ever  publishes,  with  a  defign  to  villify  any 
individual,  or  the  government,  is  a  libeller ; 
but  to  the  inveftigation,  difcernment  and  in¬ 
ference  of  this,  the  Jury,  aided  by  council 
and  witneffes,  are  as  competent  as  the  Judge; 
and  it  can  only  be  fatisfactorily  made  out 
from  evidence  in  many  cafes ;  and  in  all  is, 
what  the  Jury,  that  is,  the  defendant’s  coun¬ 
try,  can  and  fhould  decide  upon.  If  the  lan¬ 
guage  be  French,  Spanifh,  or  German, 
or  there  are  figns  in  the  picture  which  are  not 
obvious,  both  Judge  and  Jury  will  probably 
require  help.  In  reality,  the  intention  with 
which  a  man  has  published,  or  made  any 
thing,  is  a  fadt,  as  much  as  whether  he  thought 
of  his  miftrefs  yefterday,  or  trod  upon  his 
rival’s  toes  by  accident,  or  with  a  defign  to 
affront  him  ;  there  is,  there  can  be  no  law  in 
it :  nor,  of  courfe,  is  there  any  reafon  why 
a  lawyer  fhould  make  the  due  inference  as  to 
fuch  defign,  thought  or  intention,  better  than 
than  a  layman.  Whether  fuch'  a  principle, 
or  fuch  an  idea,  was  in  fuch  a  man’s  head 
or  heart  at  fuch  a  time  paft,  is  as  much  a 
fadt,  as  whether  there  was  fuch  a  mole,  wen, 
or  cut  in  his  forehead;  and  there  is  nothing 
but  plain,  good  fenfe,  needful  for  his  judg¬ 
ing  from  the  difcourfe,  company,  friends, 
connection,  -intereft,  quarrels,  pique  and 
temper  of  the  defendant,  taken  together,  with 
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the  common  import  of  the  words  themfelves, 
whether  the  writer  published  or  not  with  a 
libellous  intent. 

Don’t'  we  all  know*  that  in  aftions  for 
words,  which  go  upon  the  fame  principle, 
where  fome  words  are  held  to  be  aftionable 
in  themfelves,  and  others  are  not  fo,  unlefs 
accompanied  with  fpecial  damage,  even  the 
words,  aftionable  in  themfelves,  may  be 
fhewn  to  have  been  fpoken  in  fun  and  hu¬ 
mour,  and  foto  have  been  understood,  andnot 
according  to  their  common  import,  and  that 
evidence  of  this  fort  is  constantly  laid  before 
Juries,  and  that  they  acquit  in  fuch  cafe, 
notwithstanding  the  words  were  aftually 
Spoken  ? 

My  Lord  Vaughan  in  Bu/kel’s  cafe,  fays, 
<c  A  Juryman  fwears  to  what  he  can  infer 
“  and  conclude  from  the  testimony  of  wit- 
“  neSTes,  by  the  aft  and  force  of  his  under- 
“  Standing,  to  be  the  faft  inquired  after. 
<c  Without  a  faft  agreed,  it  is  as  impoffible 
€C  for  a  Judge,  or  any  other,  to  know  the 
“  law  relating  to  that  faft,  or  direct  con- 
“  cerning  it,  as  to  know  an  accident  that 
<c  has  no  fubjeft.  Hence  it  follov/s,  that 
“  the  judge  cannot  direft  what  the  law  is 
“  in  any  matter  controverted,  without  firSt 
“  knowing  the  faft.  A  jury  cannot  impli- 
“  citly  give  a  verdift  by  the  authority  and 
“  diftates  cf  another  man.  One  cannot 
i€  fee  by  another’s  eye,  nor  hear  by  another’s 

ear ;  no  more  can  a  man  conclude,  or  in- 
“  ft'r  the  thing  to  be  refolved  by  another’s 

“  under- 
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€i  undemanding  or  reafoning ;  and  though 
“  the  verdict  be  right  the  Jury  give,  yet 
“  they  being  not  allured  it  is  fo  from  their 
“  own  underftanding,  are  forfworn,  at  lead: 
“  in  foro  confcientireT  And  how  certainly  in 
matter  of  libel,  the  intention  of  the  prefu¬ 
med  libeller  is  fuppofed  to  be  inferred  by  the 
Jury,  may  be  feen  from  the  form  of  drawing 
up  the  verdiCt  on  fuch  occadons,  or  by  look¬ 
ing  into  that  golden  treatife  on  the  duty  of 
Petty  Juries,  written  by  Sir  John  Hawler , 
formerly  Solicitor  General,  and  an  excellent 
lawyer,  called  The  Engliftmaiis  Right ,  which 
the  perfpicuity  of  the  writing,  and  the  found- 
nefs  of  the  reafoning  render  ineltimable.  The 
reader  will  there  find,  that  in  libel,  trefpafs, 
breach  of  the  peace,  and  felony,  on  the  if- 
fue  of  not  guilty,  the  law  arifes  out  of,  is 
complicated  with,  and  influences  the  faCt, 
and  mufl  therefore  be  determined  by  the  Ju¬ 
ry.  But  indeed,  the  variety  of  findings  in 
murder  before-mentioned,  prove  this  unde¬ 
niably.  Not  only  the  fact,  but  the  intention 
of  killing,  mull  be  proved,  of  both  which 
the  Jury  are  the  foie  judges ;  and  if  they  find 
it  was  not  done  premeditately,  and  of  fore¬ 
thought,  it  is  but  man -daughter.  So  if  the 
indictment  be  for  an  aflault,  with  an  intent 
to  kill,  or  to  ravifh,  &c.  the  Jurors  mufl 
colledt,  infer,  and  judge  of  the  intent.  In 
the  King  againjt  Crook ,  the  defendant  was 
indifted  for  forging  a  deed  with  an  intent  to 
molefl  and  difturb  one  Garbot ,  in  the  pof- 
feffion  of  his  freehold,  contraay  to  the  fla¬ 
il  tute. 
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tute.  The  Jury  found  the  defendant  guilty, 
and  he  moved  in  arreft  of  judgment,  which 
cccafioned  feveral  arguments  at  the  bar  in 
different  terms ;  and  at  laft,  after  having  ta¬ 
ken  time  to  confider,  the  Court  gave  judg¬ 
ment  againft  the  defendant.  Lord  Raymond 
faid,  “  It  is  objected,  that  the  Jury  cannot 
“  determine  the  intent,  but  this  is  not  the 
ic  cafe  of  a  deed  or  a  will  ;  and  what  is  or 
“  is  not  an  intent  to  do  a  thing,  within  the 
“  meaning  of  an  aft  of  parliament,  is  fit  for 
“  their  determination,  becaufe  fuch  intent 
“  is  to  be  collefted  from  faft  and  circum- 
“  fiances,  of  which  they  are  the  proper 
“  judges.”  Mr.  Juftice  Page  faid,  “  the 
“  intent  is  matter  of  faff,  to  be  tried  by  a 
t(  Jury.  It  is  like  the  cafe  of  an  indiftment 
“  for  burglary,  laying,  that  a  houfe  was 
tx  broke  with  an  intent  to  fteal ;  fuch  intent 
“  is  left  to  the  Jury.  Probyn  J.  (iince  Lord 
“  Chief  Baron)  and  Lee  J.  (fince  Lord  Chief 
“  Juftice)  were  of  the  fame  opinion.” 

When  I  refleft  that  the  declaration,  infor¬ 
mation,  or  indiftment  for  a  libel,  charges 
the  paper  complained  of  with  malice  and  fe- 
dition,  that  the  Jury  are  fworn  well  and  truly 
to  try  this  charge,  and  true  deliverance 
make,  that  the  defendant,  by  the  forms  of 
law,  cannot  plead  the  truth,  or  any  matter 
whatever  in  juftification,  and  that  if  the  Jury 
find  him  guilty,  the  verdift  is  drawn  up ; 
<c  The  Jurors  lay  upon  their  oaths,  that  the 
“  defendant  malitioufly  and  feditioully  pub- 
“  iifhed  the  paper  in  queftion  f  it  is  impof- 
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fible  for  me  not  to  declare,  that  the  whole 
of  the  proceeding,  and  the  only  legal  form 
of  drawing  up  both  information  and  verdidt, 
give  the  lie  to  thofe  who  tell  a  Jury  that  “  the 
“  epithets  falfe,  fcandalous,  and  malicious, 
€c  are  at  prefent  (before  any  verdict  finding 
€€  the  defendant  guilty,  which  eftablifhes  the 
“  fadt)  all  words  of  courfe  ;  but  if  the  wri- 
“  ting  be  found  a  libel,  they  are  inferences 
“  of  law,”  or  elfe  that  “  the  epithets  of  ma- 
<c  licious  and  feditious,  are  inferences  in  law 
<€  with  which  they  have  nothing  to  do,  and 
“  that  whether  the  paper  be  criminal  or  in- 
“  nocent,  is  to  them  a  fubjedt  of  indiffe- 
“  rence,”  Indeed,  if  “  nothing  can  be  more 
“  various  than  the  manner  of  publication, 
“  which  may  be  attended  with  the  higheft 
“  degree  of  guilt,  or  with  circumftances 
“  that  make  it  a  venial  matter how  can 
it  be  faid  in  the  fame  breath,  that  the  only 
“  queftion  for  the  Jury's  determination  is, 
“  whether  the  defendant  printed  and  pub- 
“  lifhed  a  paper  of  fuch  tenor  and  meaning 
as  is  charged  by  the  information  ?”  Is  not 
the  manner  of  the  publication,  if  capable  of 
fuch  variation  as  to  be  either  criminal  in  the 
higheft  degree,  or  perfectly  venial,  of  great 
importance  ?  Is  it  not  intirely  a  fubjedt  of 
evidence  and  matter  of  fadt  ?  and  if  it  turn 
out  venial,  ought  not  the  Jury  to  acquit, 
and  true  deliverance  make  ?  Becaufe  the 
Court  can  arreft  judgment,  mujl ,  or  fhould 
the  Jury,  in  honour  and  confidence,  truft  to 
the  Court's  doing  fio  ?  But  if  they  fhould, 
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can  the  Court  itfelf,  by  any  other  means  than 
the  Jury,  come  at  a  knowledge  of  the  man^ 
ner  of  publication  ?  And  is  not  this  know¬ 
ledge  abfolutely  neceffary  to  the  doing  of 
juftice  ?  Will  a  very  juft  obfervation  of  a 
puny  Juftice  (which  I  read  lately  in  a  ma¬ 
gazine)  that  “  there  is  not  a  law-term  more 
ambiguous  than  criminality ,”  difpofe  me  the 
more  to  leave  the  conftruftion  of  it  to  the 
Court  ?  But,  be  this  as  it  may,  I  am  fure 
if  it  be  true,  as  above  rehearfed,  that  be- 
“  fore  the  finding  of  the  Jury  which  eftab- 
€<  lifhes  the  fa£t,  the  epithets  malicious ,  &c. 
iC  are  words  of  courfe  ;  but  that  if  the  wri- 
“  ting  be  found  a  libel,  they  are  inferences 
“  of  law,”  it  would  be  with  me  an  addi¬ 
tional  argument  (were  I  of  the  Jury)  to  be 
thoroughly  fatisfied  that  the  paper  was  a 
libel  before  I  found  fuch  a  verdidt.  The 
wording  of  this  fentence  is  not  very  clear, 
but  if  I  underftand  aright,  the  paper’s  being 
malicious,  or  not,  depends  upon  my  verdidt ; 
malicious ,  j editions ,  &c.  have  no  meaning  at 
all,  until  I  pronounce  the  defendant  guilty, 
and  that  inftant  they  leap  out  of  their  trance, 
take  the  lead,  and  are  the  moft  operative  of 
all.  They  turn  the  defendant,  whom  I  left 
innocent,  into  a  devil  at  once. 

No  Jury  of  laymen,  1  fuppofe,  wrould  im«r 
mediately  difcover  the  juftice  or  propriety  of 
fuch  proceeding;  nor  would  it  enlighten  their 
minds  very  much,  were  they  to  be  addition¬ 
ally  told,  that  “  by  finding  the  defendant 
u  guilty  of  the  fa6t,  they  do  not  find  he  did 

“  it 
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“  it  with  any  degree  of  malice  or  guilt,  more 
“  than  appears  from  the  face  of  the  publica- 
“  tion”  Should  they,  however,  have  the 
curiofity  to  look  at  the  verdict  when  drawn  ^ 
up,  they  would,  I  believe,  be  of  opinion, 
that  this  laft  fpeech  ought  to  conclude  with 
the  word  information ,  to  make  it  true. 

For  my  own  particular,  I  mull:  profefs, 
that  when  I  heard  it  faid,  that  the  jury,  by 
finding  the  defendant  guilty  of  the  informa¬ 
tion,  “  do  not,  by  that  verdidt,  find  whether 
“  ther  the  production  was  legal  or  illegal,5* 

I  am  at  fome  lofs  to  tell  what  thofe  words 
import.  Is  it,  that  I  am  at  liberty  to  find  a 
man  guilty,  under  a  criminal  proceeding,  of 
what  is  legal  ?  Surely  this  cannot  be  !  If  the 
Jaw  is  to  arife  out  of  the  fadt,  the  Judge 
Ihould  inftruct  me,  that  if  the  fadt  turns  out 
in  fuch  a  way,  it  is  legal,  if  otherwife,  ille¬ 
gal,  and  that  I  muft  find  accordingly.  It 
would  ftrike  me,  as  an  abfurdity,  to  be  told, 
in  trying  a  man  for  a  crime,  and  as  a  crimi¬ 
nal,  that  whether  what  he  did  was  criminal 
or  innocent,  legal  or  illegal,  it  was  all  one 
to  me,  and  my  verdidt  ought  not  to  be  influ¬ 
enced  by  any  fuch  confiderations.  This  can 
only  be  fupported  by  the  nonfenfe  of  calling 
abufe  upon  an  individual,  or  upon  govern¬ 
ment,  a  matter  of  law,  inftead  of  a  matter 
of  fact,  or  the  fenfe  of  malice  or  -edition,  the 
fenfe  of  a  lawyer,  and  not  of  a  layman,  which 
is  the  confummation  of  all  abfurdity,  confu- 
fion,  and  jargon.  But,  fliould  any  man  of 
the  long  robe,  neverthelefs  per  fill,  “  it  hav- 
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ce  ing  been  always  his  practice,”  to  denomi¬ 
nate  malice  and  fedition  law,  and  the  under- 
flanding  of  malicious  and  feditious  writings, 
the  underftanding  of  matters  of  law,  I  fhould 
not,  for  ever*,  contradict  him.  However, 
fhould  he  proceed  with  a  religious,  a  threat¬ 
ening,  or  a  jefuitical  air,  or  with  a  mixture 
of  all,  to  tell  me,  when  on  a  Jury,  that  “  if 
“  I  chofe  to  determine  the  point  of  law,  I 
<c  fhould  be  very  fure,  for  my  confcience 
“  fake,  that  my  determination  was  law;  and 
€t  and  that  if  the  law  was  in  every  cafe  to  be 
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<c  determined  by  Juries,  the  country  would 
“  be  in  a  miferable  condition.”  I  fhould  be 
apt  to  anfwer,  that  in  all  criminal  mat¬ 
ters,  where  law  was  blended  with  fa£t,  Ju¬ 
ries,  after  receiving  the  inftruftion  of  the 
Judge,  muft  determine  the  whole,  by  find¬ 
ing  the  defendant  generally  guilty  or  not 
guilty,  and  that  fuch  a  complete  verdict  I 
would  more  efpecially  give  in  matter  of  libel, 
becaufe  I  took  myfelf  to  be  as  good  a  judge, 
whether  any  thing  was  written  or  done  mali- 
cioufly  or  feditioufly,  as  any  lawyer  whatever, 
and  there  was  nothing  but  this  to  be  judged 
of,  which  he  may  call  law,  but  I  never  fhould. 
And  perhaps  I  might  fubjoin,  that  as  to  the 
pernicious  confequences  of  Juries,  taking 
upon  them  to  determine  in  every  cafe  what 
the  law  was,  no  fuch  thing  could  happen, 
unlefs  he  and  his  brethren  were  to  unite  in 
abclifhing  fpecial  pleading,  and  of  courfe  de¬ 
murrers,  by  making  every  thing  triable  on 
a  general  iffue,  and  then  fomething  like  it 

might 
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might  happen;  and  this,  perhaps,  was  wor¬ 
thy  fome  confideration  before  the  evil  had 
fpread  too  far. 

Suppofing,  however,  that  a  Jury,  finding 
no  fpecial  verdiCt,  fhould  not  find  a  general 
verdict  in  the  ufual  phrafe,  guilty  or  not 
guilty,  as  they  ought  to  do,  but  in  fome 
other  words,  fuch  words  muft  certainly  be 
entered  on  the  record,  if  the  Judge  accepts 
them.  Where  their  meaning  is  dubious  or 
incomplete,  the  Judge  may  refufe  to  accept 
them,  and  it  muft  always  be  his  fault,  if  any 
uncertain  verdict  be  taken.  It  is  his  duty  to 
point  out  to  them  the  defect,  whatever  it  be, 
and  to  make  them  explain  themfelves,  or  to  fend 
them  back  for  further  confideration.  Should 
he  perceive,  that  their  defign  is  to  acquit  the 
defendant  of  the  criminality,  but  that  their  ex- 
preflions  will  not  anfwer  their  end,  and  be 
deemed,  in  legal  fenfe,  to  find  him  guilty,  he 
s  bound,  both  in  duty  and  confcience,  to  in¬ 
form  them  fo,  and  to  let  them  know  what  would 
be  the  proper  way  of  compafling  theirpurpofe. 
If  corruption  can  be  proved,  they  are  fubject 
to  an  attaint;  otherwife,  their  own  confidences 
muft  anfwer  for  it,  whenever  they  confpire 
to  give  a  verdict  unjuftly.  They  fhould  not 
be  permitted,  in  any  cafe,  to  flunk  under  am¬ 
biguous  or  indirect  terms,  but  be  forced  to 
be  explicit.  On  the  other  hand,  neither  de¬ 
licacy  nor  fear,  much  lefs  any  finifter  pur- 
pofe,  fhould  induce  any  Judge  to  receive 
words  that  wanted  explanation,  or  were  cap¬ 
able  of  two  fenfes,  or  were  improper  to  be 
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put  upon  record.  Deceit,  indeed,  in  the  fo** 
lemn  execution  of  juftice,  and  of  this  cele¬ 
brated  part  of  the  Englifh  judicature,  cannot 
be  furmifed.  In  converfation,  it  is  reckoned 
difmgenuous  and  unfair,  to  put  a  different 
fenfe  upon  a  man’s  words  from  what  he  in¬ 
tended  ;  and,  in  the  t  ran  faction  of  bufmefs, 
nothing  difcredits  a  gentleman  fo  much  as 
equivocation  and  fallacy  of  expreffion.  But 
this,  when  pradfifed  by  a  Judge,  is  a  perver- 
fion  of  right,  a  violation  of  his  oath,  corrup¬ 
tion  in  his  office,  an  offence  againft  the  flate, 
and  a  proper  ground  for  an  addrefs  to  both 
Houfes,  to  remove  him  from  the  feat  of  judg¬ 
ment.  Both  the  Judge  who  tries  the  caufe, 
and  the  Court  of  King’s-Bench,  are  obliged, 
by  our  conftitution,  to  take  the  verdict  ac¬ 
cording  to  the  real  meaning  of  the  Jury,  be- 
caufe  it  is  to  be  their’s,  and  not  the  Court’s. 
Both  are  fworn  to  a  faithful  execution  of 
their  feveral  trufts ;  there  fhould  be  no  juggle 
in  the  matter ;  there  can  be  none  (without  a 
forfwearing)  on  either  part.  Where  the  J udge, 
therefore,  verily  believes,  that  the  Jury  in¬ 
tended  to  acquit  the  defendant  of  any  malice 
or  fedition,  whether  his  own  opinion  coin¬ 
cides  with  their’s  or  not,  he  is  bound  to  take 
and  expound  their  verdid:  accordingly,  and 
not  to  reafon  artificially,  from  what  he  may 
have  faid  in  fumming  up,  or  from  the  nature 
of  the  iffue  itfelf,  according  to  his  legal  no¬ 
tion  of  it,  as  to  what  they  muft  have  faid, 
and  from  thence  conclude,  to  what  they  did 
fay;  as,  for  example,  that  “  the  Jury  did 

“  not 


c*  not  medn  to  find  the  malice  of  the  defen~ 
€C  dant,  becaufe  it  was  not  within  their  en- 
“  quiry ;  nor  did  they  mean  to  execute  it, 
ie  becaufe  it  was  not  within  their  power  to  ex - 
u  elude  a  legal  deduction”  Such  kind  of  rea- 
foning,  in  an  anfwer,  would,  as  my  Lord 
Mansfield  knows,  be  called  in  the  Court  of 
Chancery,  fencing  with  the  queft ion.  It  is 
anfwering  with  a  reference  to  another  thing, 
on  the  truth  and  falfehood  of  which,  its  own 
mud  refpeclively  depend,  and  therefore  is 
deemed  no  anfwer  at  ail.  In  the  prefen t  fub- 
jedt-matter,  it  is  more  efpecially  liable  to 
exception,  becaufe  myfelf,  and  very  many 
others,  are  fixed  in  opinion,  that  the  malice 
is  not  only  within,  but  the  true  objedt  of, 
the  Jury’s  enquiry ;  and  that  the  inference 
of  it  is  no  more  a  legal,  than  it  is  a  philofo- 
phical  or  a  popular  dedudlion.  Come  forth, 
therefore,  and  anfwer  direftly,  whether  you 
do  or  do  not  believe,  that  the  jury  intended 
to  exclude  the  malice  ?  yea  or  nay  ?  But™ 
you  know  too  well,  how  unexceptionable, 
how  fatisfadlory  a  categorical  declaration  al¬ 
ways  is,  not  to  have  given  fuch  a  one,  could 
you  have  given  it  with  truth.  Dum  taces9 
therefore  cla?nas . 

The  provinces  of  Judge  and  Jury  are  di- 
ftinft  and  incompatible.  And,  on  all  pleas 
of  not  guilty,  the  Jury  mild  determine  both 
law  and  faft,  from  the  nature  of  the  thing, 
as  well  as  by  ufage  immemorial,  that  is, 
muft  decide  whether  the  defendant  be  guilty 
or  not.  If  nothing  is  found  againft  him,  or 
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if  nothing  criminal  is  found  againft  him,  he 
m ull  be  acquitted.  There  can  be  no  amend¬ 
ment  or  alteration  of  their  verdid  by  the 
Court;  it  can  only  be  by  themfelves  before 
being  difimpanelled.  My  Lord  Ch.  J.  Hale 
fays,  “  If  the  Jurors  by  miftake  or  partiality, 
“  give  their  verdid  in  court,  yet  they  may 
“  redify  their  verdid  before  it  is  recorded, 
“  or  by  advice  of  the  Court  go  together  again 
“  and  confider  better  of  it,  and  alter  what 
“  they  have  delivered.  But,  if  the  verdid 
“  be  recorded,  they  cannot  retrad  or  alter 
“  it.”  A  Jury  may  be  bid  to  explain  their 
verdid,  but  the  proper  time  for  this  is,  when 
they  deliver  their  verdid,  although  before 
their  difeharge  from  that  particular  caufe,  it 
may  at  any  time  be  done  ;  but  that  period 
palfed,  the  thing  is  impradicable  ever  after. 
In  a  will,  the  intention  of  the  teftator,  and 
not  the  legal  import  of  the  words  (it  is  now 
laid)  is  to  ,be  taken.  But  this  mufc  hold 
much  ftronger  with  a  verdid.  Now,  every 
amendment  in  phrafeology,  or  new-wording, 
is  an  alteration,  and  as  no  Court  can  alter 
the  finding,  the  thing  in  its  own  nature  is 
more  fufpicious  than  new-dreffing  bail,  which 
always  looks  like  a  cover  for  deceit.  After 
the  Jury  be  once  difeharged,  nothing  can  be 
done  that  may  affed  their  verdid.  The  fub- 
ftance  is  on  all  hands  agreed  to  be  facred  ; 
and  by  varying  the  lead  expreffion,  you  may 
change  the  fenfe,  and  give  another  turn  to 
the  whole.  Therefore  no  rifque  of  the  kind 
is  to  be  run.  If  a  verdid  as  brought  in,  has 

no 
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no  legal  import,  it  fhould  not  be  received  ; 
but  if  from  fleepinefs,  ofcitancy,  hurry,  or 
fright,  fuch  a  verdict,  or  one  that  is  capable 
of  two  fenfes,  be  received,  and  the  Jury  be 
difcharged  before  any  explanation  had,  it 
cannot  be  amended  afterwards  by  the  Judge, 
or  by  the  court,  in  order  to  make  it  what 
they  think,  from  their  own  way  of  reafoning, 
it  fhould  have  been,  under  a  pretence  of  con¬ 
ferring  upon  it  what  they  call  a  legal  import. 
Where  the  real  verdidt  has  at  firft  been  truly 
taken,  it  cannot  be  amended,  however  de¬ 
fective  it  may  be  in  itfelf.  The  Jurors  after 
being  difimpanelled,  cannot  be  called,  or  be 
permitted  to  explain,  and  much  lefs  to  alter,  or 
add  to  the  verdidt  which  they  had  delivered, 
when  impanelled.  There  can  be  nothing 
therefore  to  afcertain  or  amend  the  verdidt  by. 

This  was  not  attempted,  or  fo  much  as 
dreamt  of,  in  the  violent  cafe  of  Beare.  The 
Judges  of  thofe  days  knew  that  as  it  had 
been  received,  fo  it  muft  Hand.  No  coun¬ 
cil  ventured  to  move  the  Court  for  the  pur- 
pofe.  So  far  from  diredting  any  motion  for 
entering  up  the  verdict  according  to  the  legal 
import  of  the  words,  I  am  convinced  that 
Lord  Holt  was  too  wary  and  wife  to  have  let 
fuch  a  thing  be  fhewn  caufe  upon  before 
him.  The  imputation  of  altering  verdicts, 
after  once  received  by  a  Judge,  and  the  Jury 
difcharged,  he  would  not  incur ;  indeed  it 
would  have  been  to  accufe  fuch  Judge  of  in- 
fufticiency,  and  to  fubjedt  himfelf  to  the  o- 
dium  of  varying,  perverting,  and  corrupting 
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verdiCts,  in  order  to  ferve  court-purpofes, 
The  Judge  would  have  been  charged  with 
having  deceitfully  and  unduly  received  a  ver-* 
diet  in  improper  and  informal  words,  on 
purpofe  to  entrap  the  Jury,  and  to  afford  a 
pretence  for  changing  their  finding  afterwards ; 
and  thereby  altering  the  fenfe  and  meaning 
of  it.  They  would  have  recollected  my 
Lord  Hales  s  faying,  If  the  Judge’s  opinion 
“  muft  rule  the  matter  of  fad,  the  trial  by 
Jury  would  be  ufelefs  •”  and  they  would 
certainly  have  accufed  the  Judge  of  having 
betrayed  and  impofed  upon  the  Jurors,  for 
that  he  otherwife  would  have  refufed  to  take 
the  verdict  as  given  at  the  time,  and  told  the 
reafon  why  Holt ,  bold  as  he  was,  did  not 
care  to  ftand  this,  although  he  was  not  the 
Judge  who  tried  the  caufe,  and  therefore 
not  fo  diredly  obnoxious  to  complaint  as 
he  would  have  been,  had  that  been  the  cafe. 
Befides,  that  verdid  was  drawn  up  in  Latin, 
though  delivered  for  certain  in  Englifh, 
which  would  have  afforded  much  fhelter, 
and  have  begot  many  learned  arguments  to 
prove  that  the  clerk  could  alone  have  been 
miftaken  ;  but  even  this  additional  field  for 
controverfy  would  not  induce  the  cld  chief 
to  hazard  the  battle. 

The  permiffion  to  a  Jury  to  redify  or  alter 
their  own  finding,  or  to  declare  againft  it  by 
affidavit,  after  they  have  once  been  at  large, 
and  mixed  with  the  world,  would  be  of  the 
moil  dangerous  conlequence  it  has  rarely 
been  afked,  and  ought  never  to  be  granted. 
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The  idea  is  novel,  and  contrary  to  the  fun¬ 
damental  principles  both  of  law  and  policy. 
But  the  application  to  Jurors,  after  being 
difcharged,  to  hear  privately,  and  ex  parte , 
other  evidence,  and  to  make  affidavits  in 
confequence  thereof,  either  to  alter  the  whole 
or  any  part  of  their  verdict,  or  to  explain 
it,  or  to  exprefs  a  forrow  for  having  given 
it,  is  infamous,  and  the  greateft  inlet  to  ini¬ 
quity,  corruption,  perjury,  and  injuftice,  that 
can  be  devifed ;  and  therefore  thofe  who 
make  fuch  applications,  when  difcovered, 
fhould  be  profecuted  at  the  public  expence, 
fined,  and  branded  for  ever.  Every  practice 
of  this  fort,  tends  to  leffen  the  force  and  ef- 
feCl  of  the  public  judicature  of  the  country, 
and  counteracts  the  guards  with  which  the 
Jaw,  for  wife  reafons,  has  befet  Juries,  by 
having  them  fhut  up  immediately,  after  be¬ 
ing  fworn,  and  no  perfon  whatever  admitted 
to  fpeak  to  them,  left  fome  popular  talk,  or 
external  influence,  fome  clandeftine  bias,  or 
partial  reprefentation  or  intreaty,  fhould  take 
place.  Whenever  any  thing  of  the  kind  has 
in  faCl  happened,  for  want  of  the  bailiffs 
and  parties  conftant  obfervation,  it  has,  if 
made  appear,  been  deemed  to  contaminate 
their  verdiCt  fo  as  to  fet  it  afide.  All  the  Ju¬ 
rors  fwearing  that  nothing  had  pafled  relative 
to  the  caufe,  would  not  uphold  it.  Thofe 
who  fet  about  a  private  examination,  efpe- 
cially  of  one  fide,  after  a  public  trial  had,  in 
order  to  flagger  a  Jury,  and  to  render  them 
diffatisfied  with  their  verdict,  act  in  the  grof- 

feft 


I 


(  66  )  . 

fed  defiance  of  the  law,  and  with  the  moil 
audacious  contempt  of  the  Court  they  intend 
to  affedt  or  influence  by  it.  It  is  embracery 
and  tampering  with  Jurors,  in  order  to  de¬ 
feat  their  own  verdidt.  “  Even  if  after  the 
“  Jury  be  fworn  and  gone  from  the  bar, 
“  they  fend  for  a  witnels  to  repeat  his  evi- 
“  dence,  that  he  gave  openly  in  Court,  who 
“  does  it  accordingly,  and  this  appear  by 
“  examination  in  Court,  and  indorfed  upon 
“  the  record,  or  pojiea ,  it  will  avoid  the 
“  verdidt.” 

The  inqueft  of  furgeons,  made  in  a  cafe 
fome  time  ago,  being  looked  upon  as  cal¬ 
culated  to  dil'credit  the  finding  of  a  Sworn 
Jury  which  had  pafled  under  the  direction 
and  eyes  of  two  or  three  Judges,  gave  a  ge¬ 
neral  alarm,  and  yet  it  took  rife  from  a  mer¬ 
ciful  difpoiition,  and  was,  perhaps,  in  the 
mann  r  of  it,  as  venial  as  any  thing  of  the 
kind  could  pofiibly  be,  and  was  certainly 
not  int:nded  to  queftion  ii>  the  leaft,  the 
propriety  of  that  verdidl,  or  of  the  trial 
upon  the  evidence  then  before  the  Court. 
But  it  ferves  to  fhew  of  how  facred  a  nature 
a  verdidt  is. 

This  made  me  almofl:  doubt  the  other 
day,  what  I  read  in  the  Political  Regijler  as 
a  fa 61,  that  the  Court  of  King’s  Bench  on 
the  prrt  of  the  Crown,  was  moved  for  a  rule 
to  Ih.w  caufe  Cf  why  the  verdidt  in  the 
“  Kmg  againjl  Woodfall  fhould  not  be  en- 
“  tered  up,  according  to  the  legal  import 
“  of  the  words.”  But  upon  enquiry  at  the 
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laft  affizes,  of  a  young  man  juft  called  to 
the  bar,  who  goes  the  home  circuit,  I  found 
there  had  been  fome  fuch  motion.  How¬ 
ever,  he  added  a  circumftance,  which  I 
fancy  he  muft  be  miftaken  in  (as1  young  men 
frequently  are,  who  do  not  regularly  attend, 
and  are  in  the  boxes  about  the  Court)  that 
he  heard  the  grand  j ufticiary  in  a  fide  fpeech, 
but  loud  enough  to  be  heard,  even  by  the 
bar,  fay  to  one  of  his  brethren,  when  caufe 
was  fhewn,  and  towards  the  conclufion  of 
the  matter  <c  that  the  thing  had  been  de- 
cided,  the  King  againjl  Be  are  was  in 
“  point5’  or  words  of  that  effect.  Whether 
this  be  precifely  fadt  or  not,  it  will  afford 
fome  apology  for  my  dwelling  fo  long  upon 
that  cafe,  out  of  refpecl  for  what  fo  extra¬ 
ordinary  a  perfonage  may  be  only  fuppofed 
to  have  uttered  in  favour  of  it.  But  upon 
fuch  a  cafe,  I  muft  fay  to  ground  a  general 
rule  for  doing  what  hitherto  has  not  been 
done,  is  giving  great  weight  to  it  indeed. 


Shall  it  then  be  a  word  of  courfe  for  the  fu¬ 
ture  in  libel,  (for  I  will  not  carry  it,  as  per¬ 
haps  not  intended,  to  any  other  matter)  to 
change  the  lay-verdidt  into  a  legal  one  ?  Lord 
Holt  merely  conftrued,  in  a  legal  fen  ft,  what 
a  common  jury  had  faid,  but  this  motion 
goes  on  ftill  farther,  and  is  to  change  it  ipfo 
fatto ,  into  legal  words,  which  will  have  this 
additional  effect,  that  it  will  take  away  all 
poflibility  of  the  Lords  reviewing  fuch  fen- 
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The  only  amendment  ever  thought  of  be¬ 
fore  was,  where  the  clerk  had  blundered,  and 
not  entered  the  verdidl  as  it  was  given.  In 
fuch  cafe,  his  error  ought  not,  it  was  thought, 
to  be  a  prejudice  to  any  body ;  and  therefore 
ought  to  be  let  right.  This  is  not  altering  a 
Jury’s  verdift,  but  is  done  exprefsly  to  pre¬ 
vent  its  being  altered  by  the  mifprifion  of 
fome  officer  of  the  Court.  In  this  particular, 
we  all  concur  with  my  Lord  Mansfield,  who 
(according  to  my  magazine)  declared,  that 
“  in  the  cafe  of  Gibfon  for  forgery,  all  the 
“  judges  were  of  opinion,  that  where  the 
€C  officer  had  drawn  up  the  verdi  61,  contrary 
“  to  the  finding  of  the  jury,  it  might  be 
“  amended;”  that  is,  made  agreeable  to  the 
faft.  But  my  monthly  informer,  does  not 
go  on  and  fay,  whether  his  Lordffiip  took 
notice,  that  this  was  in  the  cafe  of  a  profeffed 
fpeciai  verdidt,  which  circumftance,  may  make 
fome  little  difference  in  the  matter.  Indeed, 
I  apprehend,  that  the  Judge  who  tried  Wood - 
fall,  and  the  Court  of  King’s  Bench,  as  well, 
as  council  for  the  Crown,  have  clearly  inti¬ 
mated  their  opinion,  that  the  verdift  here  is 
not  fpeciai,  without  declaring,  however,  ex¬ 
prefsly,  whether  it  be  or  be  not  a  general 
verdidt,  or  elfe  fomething  between  the  two, 
that  is,  neither  the  one  nor  the  other,  but  bi¬ 
form,  and,  as  it  were,  of  the  compofite  or¬ 
der.  And,  as  the  Court  hath  not  as  yet  pro¬ 
nounced  its  deliberate  opinion,  it  may  not, 
perhaps,  be  in  me  an  unpardonable  prefump- 
tion  to  opine,  that  it  is  really  of  a  mixed 
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nature.  It  is  not  completely  a  fpecial  verdid, 
becaufe  it  does  not  find  every  fad:  in  the 
caufe  definitely  and  diftindly,  nor  negative 
exprefsly  what  it  does  not  find  ;  but  it  par¬ 
takes  fo  far  of  the  nature  of  a  fpecial  verdid, 
as  to  find,  fpecially  and  completely,  what¬ 
ever  it  does  find ;  and,  for  preventing 
any  fuppofition  or  conftrudion  to  the  con¬ 
trary,  has  anxioufiy,  and  from  fuperabun- 
dant  caution,  inferted  the  exclufive  word 
only ,  to  ad  with  the  force  of  a  negative  upon 
every  conceivable  addition.  They  might  ei¬ 
ther  do  this,  becaufe  they  found  no  evidence 
to  warrant  their  finding  any  thing  more ;  or, 
becaufe  they  faw  ground  to  exclude  every 
thing  elfe.  But  whatever  was  their  motive, 
the  fad  is,  that  they  have  negatived  all  but 
the  printing  and  publilhing,  both  the  innu¬ 
endoes  about  the  blanks,  and  the  fedition  and 
malice,  if  not  exprefsly,  yet  by  necefiary  im¬ 
plication,  which  amounts  to  the  fame  thing. 
In  this  cafe,  indeed,  it  happens,  that  there 
can  but  two  other  circumftances  be  laid  to  be 
laid  in  the  charge,  which  are  the  innuendoes 
and  the  malice  :  therefore  the  exclufive  word 
only,  is  precifely  levelled  at  thefe.  It  can 
have  no  other  application,  and  is  improper, 
unlefs  intended  to  fignify  that  they  were  con- 
fidered  but  repudiated  and  rejected,  there 
being  no  pretence  for  finding  them.  And 
this  is  what  the  Juryfwear.  Notwithftand- 
ing  they  were  told,  (according  to  pradlice. 
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it  leems)  that  they  had  nothing  to  do  with 
any  thing  but  the  fa£t  of  publication  ;  yet  it 
appeared  fo  clearly  to  them,  that  there  was 
no  fedkion  or  malice  accompanying  the  im- 
preftion  and  publication,  that  they  could  not, 
whether  it  were  a  work  of  fupererogation  or 
not,  refrain  from  fhewing,  that  in  their  opi¬ 
nion,  there  was  no  ground  for  fuch  charge. 
This,  indeed,  is  plain,  from  another  confi- 
deration,  which  is,  that  every  common  Ju¬ 
ryman  knows  what  it  is  to  find  any  defen¬ 
dant  generally  guilty,  and  therefore,  had  the 
prefen t  Jury  thought  that,  in  confidence, 
they  ought  to  have  found  Woodfall  guilty  of 
the  whole  charge,  they  certainly  would  have 
found  the  ufual  verdifl  of  guilty,  without 
faying  more  ;  and  there  is  but  one  affignable 
reafon  for  their  not  having  done  fo,  which  is, 
that  they  did  not  believe  it,  and  this  they 
have  manifeftcd  by  as  pregnant  a  word  as 
any  in  the  whole  Englifh  language. 

Suppofe  a  man,  upon  being  very  ill,  after 
eating  beef  fteaks  with  oyfter-fauce  fhould 
take  ten  guineas  from  a  friend,  in  order  to  pay 
him  one  hundred,  whenever  he  fhould  again 
eat  beef  freaks  with  oyfter-fauce,  and  to  fe- 
cure  the  payment  of  the  money  upon  that 
event,  fhould  depofit  it  in  the  hands  of  a 
truftee.  The  matter  comes  into  Chancery, 
and  an  iffue  is  directed  to  try  the  fa£t.  The 
jury  find,  that  he  had  eat  beef  ftakes  only, 
and  will  find  nothing  elfe.  Would  any  lawyer  , 
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contend,  that  the  oyfters  being  only  fauce  to 
the  beef  fteaks,  was  a  matter  of  courfe,  and 
that  the  Jury,  by  finding  the  defendant  had 
eat  beef  fteaks,  had  virtually,  and  according 
to  legal  import,  found  a  verdict  againft  the 
defendant,  and  that  he  had  forfeited  his  wa¬ 
ger  ?  Now,  I  look  upon  malice  as  the  fauce, 
at  leaft,  to  the  publication  of  a  libel,  and  ab- 
folutely  neceflary  to  make  the  information 
relifh,  and  be  good  for  aught,  and  not  idle 
garnifh  upon  the  brims  of  the  difh. 

My  Lord  Chief  Juftice  Hale  fays,  “  the 
“  Jury  may  find  a  fpecial  verdict,  or  may 
“  find  the  defendant  guilty  of  part,  and  not 
“  guilty  of  the  reft ;  or  may  find  the  defen - 
sc  da nt  guilty  of  the  fact,  but  vary  in 
<c  the  manner.  If  a  man  be  indicted  for 
“  burglary,  quod  felonice  &  burglar  iter 
“  capit  &  affortavit ,  the  Jury  may  find  him 
“  guilty  (felonice)  of  the  limple  felony,  and 
“  acquit  him  of  the  burglary  (the  burgiari- 
“  ter.)  So  if  a  man  be  indicted  of  robbery 
“  with  putting  the  party  in  fear,  the  Jury 
(C  may  find  him  guilty  of  the  felony,  but  not 
ce  guilty  of  the  robbery.  The  like-  where 
“  the  indidlment  is  clam  et  fecrete  a  perfona , 
“  See.”  And  this  great  conftitutional  law¬ 
yer  concludes  with  faying,  as  to  giving  judg¬ 
ment  on  verdidts,  where  there  is  any  fpecial 
finding,  tutius  erratur  ex  parte  mitiori. 

Where  a  man  has  been  charged  with  ft> 
ditioufiy  and  malicioufly  printing  and  pufa- 
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lifhing  only,  and  with  nothing  elfe,  if  the 
Jury  have  found  him  guilty  of  printing  and 
publijhing  only ,  it  cannot  be  faid  they  have 
found  him  guilty  of  printing  and  publishing 
feditioujly  and  malicioujly ,  nor  that  they  have 
found  him  guilty  generally  of  the  charge.  The 
proportions  are  not  convertable,  and  when 
that  is  the  cafe,  nothing  but  a  material  al¬ 
teration,  a  change  of  the  fenfe,  and  real  im¬ 
port  of  one  of  them,  can  render  them  fo. 
Befides,  only  confines  the  finding  to  the  one 
thing  fpecified,  the  printing  and  publifhing, 
and  confequently  leaves  unfound,  and  ex¬ 
cludes  the  refidue,  the  innuendoes,  feditionand 
malice.  Nobody  indeed  denies,  that  only 
is  a  word  of  reflraint ;  the  council  for  the 
crown  allow  it  to  be  fo  in  grammar,  logic, 
and  common  fenfe ;  but  they  neverthelefs 
contend,  that  in  law  it  lofes  this  effect,  and 
reftrains  nothing,  or  elfe  is  furplufage ;  that 
they  are  at  liberty  to  confirue  the  finding 
of  the  Jury,  although  not  a  member  of 
the  faid  Jury  was  a  lawyer,  according  to 
the  legal  import  of  the  words,  as  if  they 
were  all  lawyers  ;  and  finally,  that  what  is 
contrary  to  grammar,  logic,  and  common 
fenfe,  is  good  law.  This  is  the  ftrength,  as 
I  apprehend,  of  their  argument,  and  it 
might,  perhaps,  have  fome  weight  before  an 
Irifh  tribunal ;  but,  as  I  take  it,  amid  all 
the  fcandal  of  the  times,  an  Irifh  head  has 
never  been  imputed  to  the  Court  where  this 
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mull  be  decided,  and  therefore  I  am  not 
much  afraid  upon  that  fcore.  It  was,  I 
prefume,  out  of  decency  to  the  principal 
law  officers  of  the  crown,  and  for  no  other 
reafon,  that  this  new  experiment  was  not 
treated  with  immediate  contempt ;  for  I  can 
hardly  bring  myfelf  to  believe,  that  in  this 
liberal  feafon  it  can  be  given  way  to,  when 
wills,  though  reduced  into  writing,  and  pof- 
fibly  by  a  lawyer,  are  expounded  according 
to  the  intention  of  the  teilator,  contrary  to 
the  agreed  legal  import  of  his  words,  and  to 
former  determinations  of  fimilar  cafes  upon 
that  principle,  although  this  was  the  rea¬ 
fon,  in  all  probability,  for  leaving  wills,  like 
deeds,  to  the  determination  of  the  Court, 
and  not  of  a  Jury,  as  well  as  the  judicatures 
being  originally  ecclefiaftical,  and  proceed¬ 
ing  according  to  the  civil  law.  The  fame 
fpirit  of  liberality  that  has  got  the  better  of 
the  legal  import  of  the  words  in  the  latter 
(notwithstanding  a  former  cafe  or  two  to  the 
contrary')  will,  I  trail,  do  the  fame  by  the 
ether  import,  fhould  there  even  be  a  dark 
cafe  or  two  produced  in  fupport  of  the  pre¬ 
fen  t  motion.  Common  fenfe  will,  as  we  have 
feen,  prevail  againft  black  letter,  where  the 
party  whofe  act  is  to  be  affedted,  never  heard 
of  fuch  black  letter,  in  truth  the  meddling 
with  a  verdidt  in  England,  is  yet  a  very  tick- 
lifh  thing  %  for  being  the  opinion  of  the 
country,  exp  relied  by  themfelves  in  their 
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native  language,  every  body  will  a  flu  me  the 
right  of  underftanding  it  as  well  as  the  King’s 
Attorney  or  Solicitor  General,  Judge,  or 
Chief  Juftice.  All  the  learned  council  for 
the  crown,  it  feems,  concurred  in  opinion, 
that  the  Court  of  King’s  Bench  muft  be  mo¬ 


ved  for  leave  to  enter  up  the  verdidt  accord¬ 
ing  to  the  legal  import  of  the  words.  The 
very  motion  therefore  is  of  itfelf  a  d  e  mo  li¬ 
terati  ve  proof  that  all  who  advifed,  afiented, 
or  gave  way  to  it,  were  convinced  that  the 
verdidt  as  it  hands,  is  infuflicient  for  judg¬ 
ment  being  given  upon  it  againfl:  the  defen¬ 
dant,  fo  that  the  Court  muft  either  redtify 
the  verdidt,  that  is,  permit  or  diredt  another 
verdidt  to  be  made,  or  make  one  themfelves, 
(what  an  impudent  and  troublefome  requeft?) 
or  elfe  the  defendant  mud:  be  acquitted.  Had 
not  thefe  crown  lawyers  been  thoroughly  af- 
fured  that  the  verdidt  was  infuflicient  for 
their  purpofe,  they  would  certainly  have 
moved  for  judgment  upon  it,  becaufe  the 
latter  motion  would  not  by  any  means  have 
carried  fo  indecent  an  imputation  with  it  as 
the  former;  which  plainly  implies,  that  the 
Judge  who  tried  the  caufe,  had  taken  an  in¬ 
fuflicient  verdidt,  and  therefore  infinuates 
either  inattention  or  infufHciency  in  him  in 
the  fundtion  of  his  legal  oflice.  And  the 
matter  is  really  fo  managed,  that  whatever 
be  now  done,  it  will  be  liable  to  ftrange  dif¬ 
ficulties,  furmizes  and  mifconftrudtions.  If 
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the  Court  grant  the  motion,  it  will  admit 
that  the  verdidt  in  fadt  taken,  was  infuffici- 
ent  for  judgment  and  punifhment  by  law, 
and  that  they  muft  make  it  fo ;  for,  as  was 
obferved  (according  to  my  magazine)  by  Ser¬ 
jeant  Glynn ,  if  the  motion  be  carried,  it  muft 
be  followed  with  another  on  the  behalf  of 
the  clerk,  whofe  bufinefs  it  will  be  to  enter 
the  verdidt,  to  know  what  the  legal  import 
of  the  words  taken  is,  a  thing  he  will  not 
take  upon  hirnfeif  for  certain  to  decide.  It 
will  likewife  be  faid,  as  the  fame  learned  ad¬ 
vocate  urged,  that  this  method  was  taken  to 
prevent  the  re-judgment  of  the  matter  by  a 
fuperior  Court,  becaufe  the  effect  of  the 
motion  is  to  prevent  the  real  words  taken  as 
the  verdidt  from  appearing  upon  the  record. 
And  the  world  will  alk  why  was  this  done, 
if  the  verdict  taken  was  a  good  one  ?  Would 
not  the  Court  of  appeal  know  its  legal  im¬ 
port,  as  well  as  the  inferior  Court  ?  It  looks 
as  if  this  laft  were  afraid  of  having  its  pro¬ 
ceedings  reviewed,  imagining  they  would  not 
ftand  the  teft.  After  one  wrong  thing  done, 
is  not  this  the  doing  of  another  to  protect 
it  ?  The  bold  Englifh  whig  Chief  Juftice,  left 
himfelf,  at  leaft,  open  to  appeal  and  revi- 
fion.  Is  this  becoming  a  Court  of  Juftice  ? 
On  the  other  hand,  if  the  motion  be  denied, 
it  will  be  faid  to  have  been  denied  for  the 
fake  of  fupporting  the  reputation  of  the 
Judge  who  took  this  quefrionable  verdict; 
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and  if  judgment  be  given  upon  it,  as  it  now 
ftands  againft  the  defendant,  not  only  the 
fame  arguments  will  be  infilled  on,  that  have 
been  urged  againft  the  fenfelefs,  lawlefs  cafe 
of  Beare ,  but  many  more;  as  the  prefent  cafe 
is,  for  reafons  before-mentioned,  by  far  lefs 
fupportable  than  that.  Who  can  ftop  the 
tongues  of  people  in  thefe  licentious  days, 
from  obferving  that  Lord  Holt  gave  judg¬ 
ment  againft  a  man  as  a  feditious  libeller, 
upon  a  verdidt  taken  before  another  Judge, 
where  many  other  charges  were  made ;  but 
that  his  fucceffor  had  given  judgment  againft 
a  man  as  a  feditious  libeller,  upon  a  verdidt 
taken  by  himfelf,  where  no  other  charge  was 
laid,  and  where  the  word  only  muft  operate 
upon,  and  be  applied  to  this.  Should  the 
puny  Juftices  determine  the  motion  without 
their  chief,  it  would  make  no  alteration  in 
the  voice  of  the  public,  no  more  than  if  a 
cafe  were  made  and  fent  into  the  adjoining 
Court  of  Chancery  for  the  opinion  of  the 
prefent  Commiffioners  of  the  Great  Seal  ;  fo 
thin  now  is  the  partition  between  the  two 
Courts,  fuch  the  fpirit  of  party  of  fuppofed 
influence,  and  of  faction.  Nobody  like 
myfelf,  merely  as  amicus  curice>  (appty  the 
word  as  you  may)  will  take  the  trouble  pro 
bono  publico ,  to  fling  out  their  thoughts  upon 
fuch  a  captious  fubject,  purely  by  way  of 
precaution,  before  any  irretrievable  ftep  be 
taken. 
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This  is,  I  know,  very  tender  ground  to 
read  upon,  as  well  as  fome  other  that  bor¬ 
ders  upon  it,  but  there  are  certain  occafions 
when  one  cannot  help  looking  upon  every 
little  incident  as  worthy  the  reconfideration 
of  thofe  in  the  moft  exalted  fphere  of  life. 
Thefe  occafions  are,  when  any  popular  di- 
ftemper  and  diffatisfa&ion  is  fpreading  upon 
a  general  belief  that  the  capital  province  of 
Engliflh  Juries  is  invading,  and  ftep  by  ftep 
to  be  taken  from  them,  under  various  artful 
pretences  of  improving  the  confutation,  and 
of  better  fecuring  good  men  againft  the 
violences  of  the  bad.  You  know  that 

- - - Things  light  as  air, 

Are,  to  the  jealous,  confirmations  ftrong. 

On  which  account,  I  think  it  my  duty,  as 
a  citizen  at  large,  and  long  retreated  from 
the  buftle  of  the  bar  and  the  ftate,  to  men¬ 
tion  whatever  in  my  apprehenfidft  may  give 
the  leaf;  ground  for  calumny  ;  whether  the 
thing  be  true  or  not,  is  of  no  great  moment, 
if  it  be  circulated  as  a  truth,  and  indifpofes 
men  to  that  reverence  for  the  decrees  of 
Courts,  which  I  ever  wifh  to  fee  prevail, 
as  from  my  heart  believing  it  to  be  of  the 
utmoft  confequence  to  the  prefervation  of 
liberty.  The  purity  of  the  Bench  c'onfifts 
in  impartiality,  wherefore.  Judges  fhould, 
if  poffible,  (like  C re  far’s  wife)  be  free,  even. 
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from  fufpicion.  It  behoves  them*  therefore* 
to  be  wonderfully  circumfpect  in  all  popular 
caufes.  Now,  there  is  a  rumour  (credat 
Judasus  appella,  haud  ego)  that  in  the  courfe 
of  the  famous  motion,  which  has  been  the 
true  ground  of  this  letter,  fomething  Aid 
from  the  Bench  to  the  Bar  like  this ;  “  it 
“  muft  be  granted  in  all  events  by  the  de- 
“  fendant’s  council,  that  the  verdidt  as  it 
<c  flood,  hath  found  the  defendant  guilty  of 
“  printing  and  publifhing  the  paper,  in  the 
“  fenfe  that  was  put  upon  it,  in  the  infor- 
“  mation,  after  filling  up  the  blanks and 
that  on  this  hint,  the  council  took  a  ground 
which  none  of  them  had  either  thought  of 
before,  or  elfe  cared  to  venture  upon.  But, 
I  confefs,  I  doubt  my  informant’s  corredtnefs, 
as  to  the  argument  itfelf,  and  much  more  as 
to  the  fource  of  it.  The  latter  muft  furely 
be  miftaken,  for  I  never  recoiled!  myfelf  any 
paffage  in  the  leaft  like  it  ;  and,  if  there  be 
no  foundation  for  faying  fo,  the  infmuation 
is  as  indecent  towards  the  objedt  of  it  as  the 
motion,  and  more  it  cannot  be,  I  dare  en¬ 
gage,  the  noble  judge  who  tried  the  caufe, 
will  not,  upon  his  honour,  aver,  that 
he  alked  the  pjury  upon  bringing  in  their 
verdift,  whether  they  meant  to  find  that  the 
libel  was  truly  expounded  in  the  informa¬ 
tion,  that  is,  whether  the  blanks  in  the  ori¬ 
ginal  had  been  truly  filled  up  ;  and,  if  he  did 
not,  how  can  he  or  any  one  now  fupply, 

pre- 


(  79  ) 

prefume,  and  take  for  granted,  fo  mate¬ 
rial  a  part  of  the  finding  ?  We  are  not  to 
conclude  it  from  the  jury’s  being  told  in 
the  hamming  up,  that  this  was  a  part  of 
their  confideration,  and  what  they  mu  ft  at¬ 
tend  to.  They  were,  I  fufpeft,  told  at  that 
time,  many  things  which  there  is  great  rea- 
fon  to  fuppofe  they  payed  no  obedience  to. 
But,  however  that  was,  we  are  not  to  reafon 
from  what  fhould  have  been  done  to  what 
was  done,  and  to  make  verdids  by  argu¬ 
ment.  Any  verdid,  ever  fo  deficient,  may 
be  made  good  at  that  rate,  and  a  fad  not 
found  be  created  in  a  trice.  If  the  Judges  of 
the  King’s-Bench,  when  Mr,' Wilkes,  known, 
by  perfon,  to  all  of  them,  prefented  himfelf 
before  them,  profeffed  that  he  was  the  John 
Wilkes  outlawed,  and  defired  to  furrender 
himfelf,  flared,  looked  furprized,  and  at  laft 
declared,  they  could  not  know  nor  take 
notice  of  him,  unlefs  he  were  brought  into 
Court  by  legal  procefs  ;  and  therefore  let 
him  depart  from  the  bar  of  public  juftice, 
as  quietly  as  any  of  the  crowd  of  amazed 
fpedators,  though  an  outlaw  ex  profeffo, 
and  of  the  hrft  magnitude,  for  blafpheming 
his  God,  and  libelling  his  K:ng ;  furely 
none  of  thofe  Judges,  whilft  they  retain  the 
fame  head  and  way  of  thinking,  will  fuffer 
any  fafl  relative  to  a  libeller  to  come  before 
them,  in  any  other  than  its  true  legal  habit, 
according  to  form  of  law.  They  will  fay, 
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very  candidly,  as  in  the  inftance  laft  put,  it 
may  be  fo,  but  they  are  not  obliged  to  know 
it.  Indeed,  the  example  cited,  jfhews  fuch 
a  rigid  requifition  of  legal  mode  and  figure, 
that  were  Woodfall  himfelf,  in  propria  per-* 
J'ona ,  to  come  to  the  bar  of  the  King’s- 
Bench,  and  avow,  that  he  did  mean  by  the 
blanks  the  perfons  inuendoed  by  the  infor¬ 
mation,  I  much  doubt,  whether  fo  fcrupu- 
lous  a  Bench  would  not  fay,  we  can  take  no 
notice  of  your  viva  voce  declaration,  there 
is  a  legal  way  for  fuch  a  fact  coming  before 
us,  which  is  the  verdidt,  and  we  cannot  take 
notice  of  any  thing  that  was  in  iffue  in 
the  caufe,  and  is  not  there  found  by  the 
Jury  ;  it  was  their  province  to  find  it  di- 
redtly  if  they  believe  fo.  This  holds  now 
more  efpecially,  as  the  verdidt  here  is  not 
the  common  general  verdidt,  but  a  particu^ 
lar  or  fpecial  finding,  and  the  Jurors  have, 
as  we  obferve,  found  that  you  only  printed 
and  publifhed  the  paper,  without  faying 
what  they  found  to  be  the  import  of  the 
blanks,  which  it  contained  ;  and,  as  they 
have  confined  their  finding  to  the  mere 
printing  and  publication  of  the  paper  pro¬ 
duced,  which  paper  is  with  blanks,  they 
have  really  excluded  all  of  the  charge  which 
relates  to  the  innuendoes  and  to  the  intention 
pf  the  publication,  and  thefe  being  both 
facts  alledged  before  them  by  the  informa¬ 
tion  and  not  found,  but  on  the  contrary  ex- 
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eluded,  we  muft  take  it  in  form  of  law  and 
as  judges,  that  they  were  not  true.  We  can 
take  no  notice  at  all  of  what  you  fay,  not 
being  in  cuftody  and  regularly  brought  be¬ 
fore  us. 

They  might  in  truth  have  added,  in  the 
words  of  Lord  Chief  Juftice  Vaughan,  “  it 
“  remains,  if  they  be  found  at  all,  they 
“  muft  be  found  by  inference  and  argu- 
“  ments  only.  And  as  for  that,  though  it 
4<  were  a  general  verdidi,  the  finding  the 
“  point  in  ilfue,  by  way  of  argument  or  in- 
“  ference,  for  the  plaintiff  or  defendant,  is 
<(  never  permitted,  not  though  the  argument 
“  be  neceffary  and  concluding.  I  confefs, 
“  that  ftridtnefs  is  not  rigidly  obferved  in  a 
“  fpecial  verdict,  where  the  Jury  find  only 
“  the  matter  of  fact,  as  when  in  a  general 
verdict  they  find  both  fad  and  law,  that 
4C  is,  the  whole  matter  in  ilfue.  Yet  in  a 
*€  fpecial  verdidt  they  muft  find  the  fad:  clear 
46  and  without  equivocation  to  common  in- 
“  tent,  elfe  they  find  nothing  whereupon 
“  the  Court  can  determine  what  the  law' 
“  -is.  There  are  no  words  in  this  fpfeial 
44  verdidt  that  can  be  drained  to  a  finding 
4 ‘  of  thefe  (inuendos  for  example)  by  way 
of  inference  and  conclufton.  It  cannot 
‘e  be  made  out  by  any  rational  inference 
44  that  they  have  found  them.  For  to  find 
“  that  fuch  a  letter  was  written,  or  fuch  a 
ff  book  made  by  I.  S.  is  not  to  find  that  all 
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*c  things,  or  any  thing  contained  or  men-* 
“  tioned  in  that  book  or  letter,  are  or  is 
“  true  \” 

It  is  in  print  that  the  council  for  the  de¬ 
fendants  wanted  to  read  affidavits  from  fome 
of  the  Jurors  to  explain  their  verdict,  and 
that  the  Chief  Juftice  immediately  took  up 
the  matter,  and  faid  “  though  the  Court 
ct  would  not  yet  determine,  whether  the  affi- 
“  davit  of  any  of  the  Jurymen  may  be  read, 
<c  yet  I  have  permitted  one  to  he  read  a  little 
tc  by  way  of  Ji a  ting  it>  and  I  there  find  that 
“  the  application  of  the  inuendoes  is  not 
tl  denied,  only  the  criminal  conftruction  put 
€C  upon  the  paper  in  the  information.  To 
€t  have  denied  the  one,  would  have  been 
€€  very  material,  with  the  other  they  have 
€c  nothing  to  do.  In  that  cafe,  there  would 
€C  be  no  proof  to  them  of  the  paper,  as 
“  charged  in  the  information.  But,  if  the 
“  Jury  find  that  the  defendant  publifiied  at 
“  all,  they  find  the  paper,  as  charged  in  the 
“  information,  for  that  is  their  only  enquiry. 
“  I  take  it  from  the  affidavit  which  has  been 
<c  Hated,  that  it  does  not  appear,  whether 
<c  the  Jury  meant  to  fay  the  paper  is  no  li- 
“  bel  y  if  they  had  the  lead:  doubt  whether 
“  the  inuendoes  were  properly  fupplied, 
“  there  fiiould  be  a  new  trial.  I  fummed 
*(  up  to  them,  that  if  they  were  not  fatisfied 
“  of  the  face  of  publication,  or  had  a  doubt 

*  Vaughan’s  Rep.  75,  76. 
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f<  of  the  application  of  any  of  the  words 
*-  in  the  information  to  the  blanks  in  the 
“  letter,  they  muft  acquit  the  defendant.” 
And  in  fome  magazine  (for  all  thefe  things 
come  into  the  country)  it  is  faid  that  upon 
one  of  the  Judges  afking  “  Whether  any 
<e  Juryman  would  take  upon  him  to  fwear 
“  that  K — g  does  not  mean  King,  &c.” 
Lord  Mansfield  faid  “  if  any  member  of  the 
“  Jury  was  to  make  fuch  an  affidavit,  it 
“  would  in  a  particular  manner  merit  the 
confideration  of  the  Court.”  And  that 
the  learned  coadjutor,  before-mentioned* 
thereupon  added  “  the  Jury  are  elefted, 
‘c  tried,  and  fworn  to  determine  concerning 
“  the  matters  contained  in  the  information, 
therefore  if  they  find  any  fa£fc  of  publi- 
“  cation,  they  muft  find,  not  the  iimple  fadt 
“  of  publiihing  that  Public  Advertifer ,  fold 
<c  at  the  defendant’s  houfe,  but  that  very  li- 
“  bel  charged  in  the  information.” 

Before  I  confider  what  auxiliary  argument 
may  be  drawn  from  this  new  fpring,  I  can¬ 
not  help  faying,  that  I  doubt  the  fidelity  of 
the  relation,  as  there  are  fome  things  in  it 
which  I  cannot  well  reconcile  to  prudence 
or  practice,  and  others  which  I  do  not  ap¬ 
prehend  the  force  of.  The  reafoning  moft 
evidently  is  of  a  very  different  completion 
from  that  of  my  Lord  Vaughan ,  whofe 
acutenefs  as  a  reafoner,  whofe  learning  as  a 
lawyer,  and  whofe  integrity  as  a  man  have 
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rarely  been  equalled,  and  perhaps  never  ex¬ 
ceeded.  He  was  withal  a  royalift,  and  a 
Chief  Juftice  made  by  Charles  II. 

If  it  coft  Lord  Holt  much  pains  to  get  quit 
of  Lord  Coke ,  I  think  there  mull  be  no  fmall 
dexterity  ufed  to  free  the  prefent  cafe  of 
Woodfall  from  being  ruled  by  the  authority 
of  Vaughan.  Can  any  man  of  common  fenfe 
and  honour  fay,  that  the  Jury  have  now  by 
their  fpecial  finding,  found  the  fa£fc  of  pub¬ 
lication,  and  the  application  of  the  words 
in  the  information  to  the  blanks  in  the  let¬ 
ter  (and  if  either  of  them  be  doubtful,  the 
defendant  fhould  have  been  acquittted,  ac¬ 
cording  to  Lord  Mansfield)  clear  and  with - 
out  equivocation ,  to  a  common  intent  ?  I  put 
it  as  a  fpecial finding,  becaufe  that  is  the  flrong- 
eft  way  of  putting  it ;  for,  if  it  were  a  ge - 
nerl  verdidl,  the  finding  the  point  in  ifijue  (which 
Lord  Mansfield  agrees  the  blanks  to  be)  by 
•{ way  of  argument  or  inference ,  is  never  per - 
mi t ted,  not  though  the  argument  be  necefijary 
and  concluding .  And  this  is  the  law  even  in 
.  a  civil  cafe. 


By  a  mi  (lake  of  the  printer,  the  fucceedi  ng  page 
is  numbered  wrong.  Inftead  of  99,  it  fhould  have 
been  only  85. 
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It  is  not  therefore  material  to  examine, 
“  whether  there  may  be  fomething  of  a 
“  difiindtion  in  the  books  about  amending 
“  a  verdidt  in  a  civil  and  in  a  criminal  cafe 
and  if  there  be,  whether  “  it  is  a  miftake 
“  and  there  is  nothing  in  it or  whether 
it  be  a  found  and  a  legal  difiindtion.  For, 
in  the  prefent  cafe,  there  is  no  doubt  that 
the  real  verdidt  was  truly  taken,  by  the 
chief  juftice  himfelf,  as  I  apprehend,  and  not 
by  the  ordinary  officer  of  the  court.  There; 
is  no  mifprifion  at  all.  The  verdidt  has  not 
been  taken  contrary  to  the  finding  of  the 
jury  :  whether  indeed  it  will  be  ordered  to 
be  fo  drawn  up,  we  fhall  know  by  and  by, 
fome  time  in  the  wintry,  political  feafon  of 
the  year. 

If  I  recolledt  right,  the  old  rule  was,  that 
jurors,  after  mixing  with  the  world,  fhould 
not  be  received  to  explain  their  verdidt  at 
all,  for  fear  of  fome  undue  pradtice  with 
them.  Affidavits  from  a  jury  were  always 
rejedted.  Should  a  new  trial  be  moved  for 
or  granted,  both  the  motion  and  the  al¬ 
lowance  were  derived  from  fome  other 
fource.  Now,  if  the  magazine  relation  be 
authentic,  I  fhould  be  glad  to  be  informed 
whether  this  old  rule,  being  become  too  fee¬ 
ble  from  age  to  do  its  duty, lies  under  fome 
temporal  difability,or  has  been  difmifiedand 
fuperfeded  by  any  other,  and  what  new-re- 
gulation  ?  For  from  the  account  I  cannot 
tell  whether  the  affidavits  were  admitted  or 
rejedted  3  nor  whether  their  future  admif- 
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fion  or  rejection  is  to  depend  upon  the  dif- 
^cretion  of  the  court,  or  to  be  ascertained  by 
any  pofitive  rule  ?  It  feems  as  if  much  might 
be  argued  both  ways  from  the  interlude  (1 
beg  pardon,  the  interlocutory  fcene  I  would 
fay)  which  has  been  lately  exhibited  and 
which  will  I  hope  be  attended  with  fome 
benefit  to  the  bar  in  time  to  come. 

The  defendant’s  council,  I  agree  and  laugh 
when  I  think  of  it,  who  produced  and  ten¬ 
dered  the  affidavits*  have  been  very  clever¬ 
ly  taken  in.  They  were  not  permitted  to 
read  them  in  fupport  of  the  points  they 
meant  to  put  their  client’s  defence  upon,  as 
the  court  would  not  yet  determine  whether 
they  might  be  read ;  but,  the  chief  juftice  in 
order  to  know  the  general  purport  of  fuch 
affidavits,  directed  a  little  to  be  read  by  way 
of fating  for  the  fatisfaftion  of  the  court. 
When  this  was  done,  he  perceived  that  the 
application  of  the  innuendoes  was  not  de¬ 
nied,  but  that  the  criminal  conftrudtion,  put 
upon  the  paper  by  the  information,  was. 
Whereupon  he  pronounced  thefe  two  mat¬ 
ters  to  be  quite  independent  of  each  other, 
and  then  concluded,  from  the  filence  about 
the  innuendoes,  that  the  jurors  could  not 
deny  their  truth,  nay  he  went  farther,  and 
conftrued  their  very  filence  into  an  adtual 
admiffion  of  it.  Never  perhaps  was  there 
an  abler  manoeuvre.  And  fuch  is  the  legal 
effedt  of  reading  a  little  by  way  of  dating. 
The  wicked  party  (which  is  a  main  thing) 
can  never  make  ufe  of  it  at  all,  and  yet  the 
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court,  or  crown,  mayftrike  out  light  enough 
from  thence,  to  be  able  to  fee  evidently  a  fact 
that  was  hid  in  abfolute  obfcurity  before, 
or  in  a  word  may  verify  or  difprove  any 
thing  they  pleafe  by  it. 

With  refpedt  to  hisLordfhip’s  fpeech,  it 
is  not  a  hafty,  but  manifeftly  a  deliberate 
compofition  ;  and  yet  (pardon  me  for  the 
remark)  there  are  three  material  terms  in 
it  which  leem  not  perfectly  free  from  equi¬ 
vocation,  namely,  criminal  conftruttion , 
hel,  and  as  charged .  However  a  little  con- 
fideration  lets  one  fee  that  this  happened  by 
accident ;  and  that  the  firft  and  lad:  muft 
mean  the  fame  thing,  and  that  as  charged 
comprizes  the  fadt  of  publication,  the  truth 
of  the  innuendoes,  and  the  libellous  intent, 
the  three  ingredients  neceffary  to  convict 
the  defendant  of  the  crime  laid,  that  is,  of 
publifhing  a  libel.  Without  the  firft  and 
fecond,  the  third  cannot  exift  ;  but,  it  is 
poffible  that  the  two  former  may,  without 
the  third.  This  is  evident  from  the  noto¬ 
rious  cafe  of  the  feven  bifhops. 

Neverthelefs  there  are  to  myfelf  four 
things  clearly  deducible  from  this  famous 
fpeech;  firft,  that  the  noble  judge  looks 
upon  an  explicit  finding  of  the  truth  of  the 
innuendoes  to  be  fo  neceffary,  that  the  de- 
cifion  of  the  whole  matter  hinges  there  and 
depends  upon  it,  “  for  a  doubt  of  it  fhould 
<s  acquit  the  defendant,  and  a  denial  thereof 
**  by theaffidavitswouldproduceanewtrial f* 
fecondly,  that  it  is  his  own  opinion  that 
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the  jury  are  not  to  judge  whether  the  paper 
be  a  libel  or  not,  “  they  have  nothing  to 
“  do  with  it  f  ’  thirdly,  that  the  jury,  if  they 
find  the  defendant  publilhed  at  all,  find  him 
guilty  of  the  libel,  “  becaufe  they  find  the 

paper  as  charged  in  the  information, 
“  which  is  their  only  enquiry ,”  and  fourth¬ 
ly  and  laftly,  that  the  court  alone,  if  the 
publication  be  proved,  can  and  muft  ac¬ 
quit  an  innocent  defendant,  by  arrefting 
judgment. 

Before  entering  into  a  particular  dif- 
cufiion  of  the  confiftency  and  folidity  of 
thefe  pofitions,  1  will  juft  throw  out,  that 
With  refpedt  to  the  prefen t  verdidt,  our 
foie  enquiry  muft  be  what  in  fadt  it  was, 
and  not  what  it  ought  to  have  been  ;  that 
is,  what  the  jury  have  done,  and  not  what 
they  fhould  have  done.  If  their  verdidt  be 
corrupt,  they  ought  to  be  punifhed,  and 
the  verdict  fet  afide  of  ccurfe ;  and,  if  it 
be  unintelligible,  it  muft  be  a  nullity,  for 
nothing  can  be  made  of  it.  And  now  to  re¬ 
turn  to  the  fpeech. 

As  my  underftanding  is  flow  and  na¬ 
turally  dull,  I  hope  I  may  be  admitted 
to  declare  without  the  fuppofltion  of 
affedtation,  that  I  can  neither  readily  re¬ 
concile  all  the  parts  of  it  with  each 
other,  nor  can  I  difcern  the  conclufive- 
nefs  of  the  reafoning  ;  and  as  I  love  to  be 
open  and  ingenuous,  altho’  it  be  at  the 
expence  of  my  reputation  for  quicknefs  of 
apprehenfion,  I  will  honeftly  fay  why.  Irk 
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the  firft  place,  lc  if  the  criminal  conftruc- 
**  tion  put  upon  the  paper  in  the  informa- 
**  tion  is  denied  (as  from  the  affidavit  ftated 
I  find  it  was)  I  take  it  that  it  does  ap- 
cc  pear  the  jury  meant  to  fay  that  the  paper 
“  was  no  libel/*  becaufe  the  whole  and  foie 
criminal  conftruCtion  put  upon  the  paper 
by  the  information  concludes  to  its  being 
a  libel  ;  and  the  chief  juftice  himfelf,  as 
we  have  juft  now  feen,  grounds  his  argu¬ 
ments  upon  the  filence  of  the  affidavits 
with  refpeCt  to  the  innuendoes,  fo  that  the 
phrafe  criminal  conjlruftion  could  not  in 
his  fenfe  refer  to  them,  and  then  there  is 
nothing  that  it  could  refer  to,  but  to  the 
paper  itfelf  being  no  libel.  Nor  can  I  re¬ 
concile  therefore  his  ftating  at  the  outlet 
that  by  the  affidavit,  only  the  criminal  con - 
JlruStion  is  denied,  with  collecting  afterwards 
that  it  does  not  appear  from  the  affidavit 
whether  the  jury  meant  to  fay  that  the  paper 
is  no  libel .  In  the  next  place,  if  the  truth 
of  the  innuendoes  be  neceftary  to  fupport 
the  criminal  conftruCtion  (which  I  fancy 
Lord  Mansfield  will  not  deny^  and  that  the 
criminal  conftiudtion  was  the  gif  or  objeCt 
of  the  information,  the  affidavit-makers 
plight  think  that  by  denying  luch  criminal 
conftruCtion,  they  had  Ihewn,  that  they,  as 
jurors,  meant  to  fay  the  paper  was  no  libel, 
and  having  therefore  deftroyed  the  very 
foundation  of  the  information,  need  not 
lengthen  their  affidavit  with  ftating  unne- 
cellary  particulars.  In  a  word,  1  confider 
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the  affidavits  as  faying  in  a  general  way, 
what  the  makers  of  them  might  certainly 
have  faid  generally  as  jurors,  that  the  de- 
*  fendant  was  not  guilty.  And  if  they  are  < 
not  now  heard  by  the  court,  or  liftened  to  as 
jurors  about  their  verdidt,  in  what  light 
do  they  gain  fo  far  the  ear  of  the  court,  as 
to  be  indulged  with  Jlating  what  they  have 
to  fay  ?  a  general  verdidt  could  not  have 
been  refufed,  nor  could  the  members  of  the 
iury  have  been  forced  to  explain  upon  what 
grounds  they  went,  the  verdidt  being  clear, 
ufual  and  legal.  A  jury  indeed,  according 
to  Lord  Vaughan,  may  like  the  feveral 
judges  of  a  court  form  the  fame  general 
conclufion  from  different  motives :  it  is 
not  requifite  that  they  fhould  concur  in 
the  fame  motives.  They  might  or  might 
not,  for  ought  that  appears,  have  believed 
the  innuendoes  to  be  rightly  applied.  They 
have  not  faid  one  fyllable  to  lead  to  a  belief, 
or  conffrudtion  one  way  or  the  other. 
It  is  agreed  that  they  are  totally  filent  on 
the  point.  But,  if  the  fpeech  of  the  noble 
judge  who  fummed  up  to  them,  did  not 
want  its  common  ingredients  and  effedt, 
they  muff  have  both  understood  and  been 
perfuaded  that  the  application  of  the  words 
in  the  information  to  the  blanks  in  the 
letter  was  their  principal,  if  not  only  con¬ 
federation,  and  muff  therefore  have  drawn 
their  concluffon  from  a  difbelief  of  the 
innuendoes.  On  the  contrary  how  an  in¬ 
ference,  the  reverfe  of  this,  can  not  only  be 
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made  from  the  fame  premifes,  but  be  re¬ 
lied  on  as  infallible,  fo  as  to  make  ground 
for  deciding  the  queftion  upon,  is  pa  ft  my 
underftanding.  Indeed  how  the  criminal 
conftruCtion  can  be  confidered  indepen¬ 
dently  of  the  innuendoes  which  are  necef- 
lary  to  form  it,  I  cannot  well  conceive. 
And  therefore,  I  am  perfectly  amazed  how 
from  the  denial  of  fuch  criminal  conftruc- 
tion  and  mere  ncn-mention  of  the  in¬ 
nuendoes  any  lawyer  can  with  confidence 
infer  the  admiffion  of,  or  an  incapacity  of 
denying  the  latter.  Is  it  ufual,  or  neceflary 
in  law,  for  a  layman  fwearing  to  his  belief 
of  a  thing  to  flate  all  the  grounds  of  fuch 
belief?  It  certainly  is  not  fo  among  lo¬ 
gicians  or  mathematicians.  All  writers 
whether  profeffional  or  unprofeffional  make 
ufe  of  many  conclufions,  inferences  and 
deductions,  without  giving  the  feverai 
fteps  or  preliminary  propofitions  from 
whence  fuch  deductions  are  made.  I  have 
heard  too  that  wife  judges  never  enter 
on  record  the  reafons  upon  which  they 
ground  their  decrees,  becaufe  many  a 
judgment  from  the  feffions,  plantations, 
and  other  judicatures  have  been  fet  a- 
fide  on  account  of  the  bad  grounds  enter¬ 
ed  for  them,  which  judgments  were  right 
in  themfelves,  and  would  have  flood, 
but  for  the  difclofure  of  the  bad  grounds, 
on  which  they  were  formed.  The  reafen- 
ing  from  nothing  being  faid  of  a  thing, 
cither  to  its  belief  or  difbelief  by  the  de¬ 
ponent,  is  very  precarious  and  inconclufive. 
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It  is,  without  a  pun,  reafoning  from  no¬ 
thing,  and  the  common  adage  fays,  ex  nihifo 
nil Jit .  It  is,  I  believe,  the  firft  time  that 
an  argument  from  fuch  a  fource  was  ever 
taken  for  pofitive  proof,  and  confidered  as 
a  ground  fufficient  of  itfelf  for  a  criminal 
judgment.  Nothing  can  exceed  the  ex¬ 
travagance  of  fuch  proceeding.  It  is  pof- 
fible  likewife,  that  thefe  affidavit- jurors 
might  regard  the  innuendoes,  the  criminal 
conjlruElion  and  libel  as  nearly  fynonimous 
terms  in  this  cafe,  and  therefore  fpecified 
their  difbelief  of  no  more  than  one  of  them, 
for  the  fake  of  avoiding  tautology  and  pro¬ 
lixity.  In  fine,  it  might  be  omitted  for 
want  of  knowing  that  the  court  would  ex¬ 
pert  a  denial  of  the  truth  of  the  innuen¬ 
does  ;  and  they  might  well  be  excufed  for 
fuch  an  ignorance,  becaufe  they  muft  have  * 
heard  that,  if  they  would,  they  might  have 
taken  upon  them  to  judge  of  the  intention 
of  the  defendant,  and  if  they  believed,  as 
they  now  fwear,  that  it  was  not  criminal, 
they  might  have  found  him  not  guilty.  I 
can  affiire  them,  had  I  been  upon  the  jury, 
and  really  believed  fo,  I  fhould  have 
thought  myfelf  bound  in  confcience  to 
have  brought  in  fuch  a  verdidt.  But  whe¬ 
ther  I  am  right  or  wrong  in  what  I  have 
advanced  upon  this  head,  it  is  I  think  not 
to  be  denied,  that  unlefs  the  court  of 
King’s  Bench  had  fignified  previous  to  thefe 
affidavits  being  made,  that  they  fnould  con- 
fider  none  as  material  which  did  not  deny 
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the  truth  of  the  innuendoes,  they  can  have 
no  pretence  to  ground  a  judgment  againft 
the  defendant,  upon  an  omiffion  of  that 
circumftance.  It  will  be  catching  the 
jurors  in  a  very  unufual  net ;  and  what 
catching  practice  of  any  fort  ever  redounded 
to  the  credit  of  any  party,  caufe  or  ju¬ 
dicature  ?  Nay,  I  will  go  farther,  and 
fay  it  is  impoffible  to  fupport  any  judg¬ 
ment  given  upon  fuch  ground.  In  the 
third  and  laft  place,  I  am  not  fatisfied  with 
the  reafoning  of  the  chief,  in  faying,  <c  that 
“  to  have  denied  the  application  of  the 
innuendoes  would  have  been  very 
“  material,  becaufe  in  that  cafe  there 
*c  would  be  no  prool  of  the  paper  as 
te  charged  in  the  information,”  and  “  that 
<c  if  the  jury  find  the  defendant  published 
at  all,  they  find  the  paper  as  charged  in 
“  the  information,  for  that  is  their  only 
enquiry.*’  For  it  feems  to  me,  that  the 
paper  charged  in  the  information  is  the 
paper  actually  printed,  and,  as  a  proof 
that  it  is  fo,  the  printed  paper  is  always 
produced,  to  prove  that  charged  in  the  in¬ 
formation,  which  it  could  not  do  were  they 
different  and  not  one  and  the  lame  paper. 
But  a  demon  fixation  of  this  being  fo,  is  that 
any  variance  between  the  original,  and  the 
paper  fet  forth,  would  be  fatal,  it  mud  be 
the  very  tenor  with  the  blanks,  and  not 
the  purport  thereof.  And  I  fuppofe,  if  a 
jegular  Ipecial  verdidt  were  in  any  inch  caufe 
to  be  drawn  up,  for  the  fake  of  determine 
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ing  by  a  folemn  judgment  in  Weftmi  niter- 
hall,  whether  the  court  of  King’s-bench, 
or  juries,  were  according  to  the  conftitution 
of  this  kingdom,  to  be  judges  of  the  fe- 
dition  and  malice  alledgedin  libel,  it  would 
be  neceflary  for  fuch  verdict,  to  ftate  that 
44  as  to  &c.  the  jurors  upon  their  oaths  fay 
(c  or  find,  that  the  defendant  on  fuch  a  day 
<c  publifhed  the  paper  in  the  information 
44  mentioned,  and  of  the  tenor  there  fet 
44  forth,”  and  then  to  go  on  and  fay  44  and 
44  the  jurors  further  upon  their  oaths  fay, 
46  that  they  find  the  blanks  in  the  faid  pa- 
44  per  contained  and  fet  forth  in  the  faid  in- 
44  formation,  meant  the  perfons  and  things 
44  applied  to  them  by  the  innuendoes  in 
the  faid  information.  But  whether  the 
44  defendant  be  culpable  thereby  of  pub- 
44  lifhing  afcditious  and  maliciouslibel,  they 
refer  to  the  court.”  Now,  if  this  or  any 
thing  like  it,  would  be  the  regular  way  of 
taking  fuch  fpecial  vcrdiCt,  it  is  another 
proof  that  the  paper  charged  in  the  infor¬ 
mation,  is  the  paper  a&ually  printed.  *  Be- 
jides,  the  intent  of  all  judicatures  is  that  a 
defendant  Ihould  fuffer  for  what  he  really 
did,  and  not  for  arbitrary  and  groundless 
fuggefiions  in  a  bill,  declaration,  informa¬ 
tion,  or  indictment.  It  is  the  bufinefs  both 
of  pudge,  and  inquefi,  to  fee  that  this  take 
place.  A  profecutor  therefore,  takes  care 
by  his  count,  to  charge  an  editor  with  the 
publication  of  a  libel,  of  fuch  tenor,  which 
jne  fets  forth  literally ;  agreeably  to  thefaCl, 
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and  in  the  doing  of  this,  where  blanks,  af- 
terifks,  or  cant  words,  occur  in  the  origi¬ 
nal,  after  giving  them  as  printed,  he  de¬ 
clares  they  intend  fuch  perfons  and  things, 
and  his  council,  at  the  trial,  always  endea¬ 
vor  to  convince  the  inqueft,  that  the  blanks 
of  the  real  paper  fo  fet  forth,  are  fightly  in¬ 
terpreted  by  the  court,  and  wntn  he  ]las 
done  this, ‘he  expatiates  upon  tbe  wdcked- 
nefs,  and  malice  evident  ^y^efrom,  and 
aggravates  them  as  much  as  he  can.  The 
jury  if  they  find  him  generally  guilty,  do 
and  muft  at  all  events,  find  that  the  paper 
has  been  both  truly  recited,  and  explained. 
In  fhort  the  paper  all  along  underftood  by 
the  pleadings,  the  parties,  judge  and  jury, 
is  one  and  the  fame,  the  real  and  original 
paper,  and  can  be  no  other.  And  it  is  the 
interpretation  of  the  blanks,  or  the  crimi¬ 
nal  confirmation  drawn  from  thence,  which 
creates  all  the  difpute  in  the  matter.  The 
innuendoes  make  no  part  of  the  paper ;  they 
are  placed  in  the  information  immediately 
after  the  refpedtive  words,  to  which  they 
are  applied,  apart  from  them,  and  includ¬ 
ed  within  crotchets,  on  purpofe  to  be  dif- 
tinguiihed  from  the  paper  itfelf,  which  is 
fet  forth ;  becaufe,  if  it  could  be  conceiv¬ 
ed  that  they  made  any  part  of  the  real 
paper,  and  were  intended  as  fuch  by  the 
conn  tor,  they  would  occafion  a  fatal  va¬ 
riance,  and  deftroy  the  neceffary  tenor. 
This  not  only  proves  the  paper  publilhed 
to  be  a  diftindt  thing  from  the  innuendoes, 
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but  to  be  fo  confidered  by  the  Information 
itfelf :  For  which  reafon  the  inqueft  may 
1110ft  certainly  find  the  defendant  to  have 
publifhed  a  paper  of  the  tenor  fet  forth  in 
the  information,  but  deny  that  the  expla¬ 
nations,  c.r  innuendoes, applied  to  the  blanks 
therein  fet  forth,  arc  true.  And  confc- 
quently  tPejury  might  in  this  caufe,  have 
denied  th*  aPpiication  of  the  innuendoes, 
although  there  had  been  proof  to  them  of 
the  publication  of  the  very  paper  fet  forth 
.  in  the  information,  and  which  was  by  that 
information,  charged  with  thofe  innuen- 
.  does  ;  and  therefore  the  jury  by  finding  that 
the  defendant  publifhed  the  paper  only  as 
fet  forth  in  the  information,  do  not  find 
the  charges  made  thereon  by  the  informa¬ 
tion.  It  this  be  fo,  as  I  proteft  it  feems  to 
me  clearly  to  be,  the  argument  on  this 
head  is  grounded  on  a  falfe  and  firange  con¬ 
ceit.  But  were  it  not  fo,  if  by  finding  the 
mere  publication,  the  jury  find  the  paper  as 
.  charged,  they  mull:  find  it  not  only  preg¬ 
nant  of  the  fenfe  of  the  innuendoes,  but  of 
the  fedition,  and  malice,  fet  out  in  the  in¬ 
formation;  for,  it  is  equally  charged  with 
both  ;  and  yet  the  juage  allured  the  jury 
they  had  nothing  to  do  with  the  latter ,  for 
it  belonged  to  another  examen,  and  by  their 
affidavits  they  have  exprefly  denied  the  cri¬ 
minal  conftrudtion.  Neither  can  I  recon¬ 
cile  his  faying  in  one  part  of  his  fpeech,  “  to 
“  have  denied  the  application  of  the  innuendoes 
“  would  have  been  very  material .  In  that 
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*c  cafe,  there  would  be  no  proof  to  the  jury  of 
“  the  paper  as  charged  in  the  information  fy 
with  the  faying  afterwards  that  if  they 
“  were  not  fatisfied  of  the  faff  of  publication  9 
“  or  had  a  doubt  of  the  application  of  any 
of  the  words  in  the  information,  to  the 
“  blanks  in  the  letter,  they  muft  acquit 
<e  the  defendant  f  becaufe  the  or  in  the 
latter  paffage,  feems  to  imply  that  the 
fpeaker  himfelf  confidered  the  fact  of  pub¬ 
lication,  and  the  application  of  the  in¬ 
nuendoes  as  diftindt  things,  and  that  one 
might  be  found,  and  the  other  not,  by 
the  jury.  For  “  he  fummed  up  to  them , 
“  that  if  they  were  not  fatisfied,  or  had  a 
<c  doubt  about  either,  they  muft  acquit 
“  the  defendant.”  Now,  if  this  be  true, 
the  fpeaker  has  anfwered  himfelf,  and  ad¬ 
mitted  what  I  have  been  endeavouring  to 
prove.  Is  it  not  at  leaft  conclufive  to  him¬ 
felf,  as  argumentum  ad  hominem  ? 

There  is  a  report  too,  whether  well  or 
ill  founded  thole  who  attended  the  trial 
beft  know,  that  in  your  cafe,  Mr.  Almon, 
your  counfel  opened  as  your  defence,  that 
<c  you  were  in  the  country  when  the  copies 
“  of  the  paper,  for  the  vending  of  which 
<c  you  were  profecuted,  were  brought  to 
“  your  houfe,  that  they  were  fold  without 
“  your  knowledge,  that  your  name  had 
€{  been  put  to  the  title  page,  without  your 
“  privity,  and  that  fo  foon  as  you  returned 
f<  to  town,  you  fent  back  what  remained 
*f  of  the  copies,  and  complained  of  the 
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cc  liberty  taken  with  your  name;”  that  nor 
witnefles  were  however  examined  to  give 
this  teftimony  :  but  that  the  judge  who  ' 
tried  the  caufe  took  notice  of  the  defence 
opened,  and  faid,  had  it  been  proved,  he 
fhould  have  directed  the  jury  to  have  ac¬ 
quitted  you.  If  this  be  fo,  one  would  be 
inclined  to  think  that  this  judge  did  not  re¬ 
gard  the  jury,  as  having  nothing  to  do 
with  the  criminal  conftru&ion,  and  with 
the  consideration  of  the  intent  with  which 
any  adt  of  publication  was  attended,  nor 
that  this  was  folely  the  province  of  the 
court.  But,  in  truth,  whether  any  deed 
be  intentionally  done  to  injure  another,  is 
and  muff  be  before  the  jury,  where  a  man 
is  criminally  charged  with  fuch  deed* 
and  brought  to  anfwer  for  it  before  them. 
In  a  civil  action  the  fufferer  may  and  ought 
to  recover  damages,  from  a  perfon  who  ha9 
even  involuntarily  injured  him;  but  it  is 
contrary  to  all  ideas  of  juftice,  that  fuch 
an  unlucky  or  foolifh  trefpafler  fhould 
be  criminally  purfued  as  a  bad  man,  and 
a  delinquent  to  the  ftate  for  what  he  did 
without  evil  intent,  and  be  on  that  account 
fined  to  the  public  ;  and  if  this  be  unjuft* 
how  can  a  jury  find  him  guilty?  there  can 
be  no  guilt  where  there  is  no  injury  de- 
figned  ;  and  if  a  jury  are  induced  to  ufc 
the  word  guilty  in  their  finding,  and  it  be 
plain  they  only  meant  to  find  the  Simple 
fact,  and  to  exclude  all  guilt,  the  verdict 
is  incorrectly  and  improperly  worded,  but 
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it  is  of  clear  import,  and  is  in  law  a  verdict 
of  acquittal  in  criminal  proceedings.  There 
no  reparation  in  damages  is  fought  by  the 
party  injured.  The  wickednefs  of  the 
agent,  and  not  the  injury  to  the  patient, 
is  tried. 

After  having  faid  fo  much,  it  is  matter 
of  fupererogation  to  take  notice  of  what 
fell  from  a  learned  coadjutor  to  the  grand 
judiciary  of  England,  but  it  can  hardly  be 
avoided,  out  of  refpect  to  his  perfon,  at 
this  time.  His  words  by  the  monthly  pub¬ 
lications  are  thefe,  “  the  jury  are  elected, 
C(  tried  and  fworn,  to  determine  concern- 
ct  ing  the  matters  contained  in  the  infor- 
€€  mation,  therefore  if  they  find  any  fact 
of  publication,  they  mull  find,  not  the 
Ample  fact  of  publifhing  that  Public 
Advert  fer,  fold  at  the  defendant’s  houfe, 
but  the  very  libel  charged  in  the  infor¬ 
mation.”  Many  of  the  arguments  be¬ 
fore  offered  apply  to  this.  The  jury  are 
certainly  fworn  to  try  the  truth  of  the  mat¬ 
ters  or  allegations  in  the  information ; 
and,  by  the  way,  the  very  calling  of  them 
matters,  in  the  plural  number,  fhews  that 
they  are  feveral.  Let  us  therefore  enu¬ 
merate  them.  One  is  that  the  defendant 
published  the  Advertifer  ibid  at  his  (hop, 
and  fet  forth  in  the  information  in  hcec 
verba ;  another  is  that  the  h  anks  therein 
meant  fo  and  fo ;  and  a  third,  that  the 
publication  ot  fuch  paper,  with  fuch  mean¬ 
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if  they  find  the  fact  of  the  defendant's 
having  published  that  Public  Advertifer 
with  the  blanks  therein,  agreeable  to  its 
tenor  in  the  information,  that  by  finding 
this  one  fact,  they  mufi  find  not  that  fingle 
fact,  but  the  very  libel  charged  in  the  in¬ 
formation  P  furely,  the  proving  of  the  paper 
with  the  blanks  as  fet  forth,  is  not  proving 
ipfo  fatto  the  innuendoes  with  regard  tothofe 
blanks  ;  nor  is  the  proving  the  publication 
of  the  paper,  and  the  truth  of  the  innu¬ 
endoes  proof  in  itfelf  of  a  libel-  By  a  pa¬ 
rity  of  reafon,  the  jury  may  find  the  fact 
of  publication,  and  not  find  the  blanks  to 
be  properly  filled  up.  The  filling  up  is 
the  informant’s,  and  the  publication  with 
chafms  the  defendant’s  act.  The  one  writes 
(or  publifhes)  and  the  other  conftrues. 
Now  thefe  two  things  being  feparate  in 
their  nature,  altho’  the  information  Ihould 
unite  them,  and  make  them  one  conli- 
deration  (which,  however,  I  do  not  ad¬ 
mit)  yet,  it  is  poflible  the  jury  may  have 
confidered  them  diftindly,  and  it  is  plain 
that  Lord  Mansfield  did  fo  in  his  infix  ac¬ 
tive  fumming  up,  when  he  talked  of  them 
as  two  fads  for  their  confideration,  eithe.r 
of  which  not  being  proved,  the  defendant 
ought  to  be  acquitted,  (and,  in  that,  I 
perfectly  agree  with  his  lordfhip).  How¬ 
ever  the  jury  might  be  puzzled  by  the 
feveral  divifions  run  upon  the  fubjed,  and 
hearing  over  and  over  again,  that  they  muft 
find  the  defendant  guilty,  unlefs  they  dif- 
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believed  the  fadt  of  publication,  by  which 
fummary  way  of  fpeaking,  the  judge  (I 
fuppofe)  might  mean  the  paper,  as  in- 
nuendoed ;  the  jury  were  led  into  this 
fpecial  finding,  whereby  they  have  found 
the  publication,  and  excluded  the  innu¬ 
endoes,  altho’  they  fhould,  according  to 
the  directions  accurately  underftood,  have 
found  the  defendant  not  guilty.  The  con- 
fequence  of  which  is,  that  this  verdidt 
comes  before  the  court  for  a  conftrudlion, 
and  this  can  only  be  made  agreeable  to 
the  intention  of  it.  It  is  a  queftion  of 
fact  therefore,  what  did  the  jury  mean, 
and  what  have  they  faid,  and  not  what 
fhould  they  have  faid  ?  nor  what  fhould 
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they  have  done  ?  We  all  know,  without 
doubt,  that  whether  the  filling  up  be  right 
or  wrong,  depends  upon  the  meaning  of 
the  author,  and  whether  the  publication 
be  criminal  or  not  in  the  publifher,  de¬ 
pends  upon  his  knowledge  of  the  mean¬ 
ing  ;  but  finally,  allowing  the  paper  to 
be  truly  interpreted  and  proved,  whether 
it  be  a  libel  is  ftill  a  diftinct  confideration. 
In  a  word,  the  finding  of  one  thing,  is  not 
the  finding  of  another,  much  lefs  is  it  the 
finding  two  or  three  things.  As  to  the 
laft  point,  (the  fum  of  the  whole)  the  libel 
itfelf  being  before  the  jury,  I  think  we 
agree ;  for  the  learned  judge,  by  faying 
that  “  the  jury  are  fworn  to  determine  con- 
cerning  the  matters  contained  in  the 
information,  and  that  they  mud  find 
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‘c  not  the  fimple  fact  of  publiftiing  that 
cc  Public  Advertifer  fold  at  the  defend- 
<c  ant’s  (hop,  but  the  very  libel  charged  in 
“  the  information, ”  muft  mean,  that  the 
jury  are  not  merely  to  try  the  fingle  fact 
of  publication,  but  all  the  matters  con¬ 
tained  in  the  information,  that  is,  every 
thing  charged  and  loaded  upon  the  paper. 
For  which  reafon  the  jury  muft  determine, 
according  to  this  authority,  whether,  in 
their  apprehenfion  the  fame  be  a  libel  or  not, 
for  that  is  a  matter  very  ftrongly  charged 
on  the  paper,  by  the  information,  and  the 
fum  of  the  whole.  But,  this  fubject, 
fome  how  or  other,  like  fchool  divinity, 
is  not  only  a  quickfand  for  common,  but 
for  excellent  fenfe,  and  involves  the  arguer 
even  in  felf-contradictory  terms. 

In  the  Star-chamber,  as  has  been  ob- 
ferved,  where  no  jury  was  admitted,  all 
ftate-libels  were  formerly  tried,  and  of  courfe 
the  judges  of  the  court  wholly  determined 
what  was,  or  was  not  a  libel.  The  re¬ 
verend  bench  has  therefore  ever  fince 
claimed  the  excluiive  right  of  deciding  this 
point,  without  confidering  that  by  the 
principles  of  the  juridical  part  of  this  con- 
ftitution,  where  a  jury  is  fummoned,  the 
judgment  of  all  fails  muft  be  left  to  them, 
and  that  this  holds  throughout  the  region 
oi  crimes.  The  intention  of  a  fuppofed 
libeller  is  as  much  within  their  cognizance, 
as  the  intention  of  any  other  fuppofed 
criminal  y  and  what  judge  pretends  to 
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tpueftion  their  competency  in  this  refpedt, 
as  to  every  offence  befides  ?  bom  ejl  judicis 
amp  liar  e  jurijdiffiionem ,  is  a  maxim  more 
remarkable  for  its  oddity  than  its  pro¬ 
priety. 

Suppofing  now  the  printed  relations 
true,  would  not  any  one  fay,  that  in  the 
great  man’s  own  opinion,  the  verdidt  had 
not  found  the  innuendoes,  nay,  that  he 
himfelf  was  even  apprehenfive  it  had 
excluded  them  ?  and,  that  there  could 
be  no  other  way  of  accounting  for  his  lifi> 
ening  to  affidavits  from  jurors  difimpannel- 
led,  or  his  faying,  that  had  they  denied 
the  truth  of  the  innuendoes,  there  fhould 
be  a  new  trial  ? 

By  the  bye,  how  could  any  bench  or 
judge  admit  jurors  to  be  judges  whether 
blanks  were  truly  filled  up,  unlefs  they  al¬ 
low  jurors  to  be  judges  of  the  meaning  of 
the  blanks  ?  this  is,  furely,  an  inference 
made  by  the  mind,  as  much  as  whether 
the  paper  was  printed  fadtioufly  and  ma- 
licioufly.  The  defendant’s  intention  by 
the  printing  of  blanks,  is  very  diftindt 
from  the  mere  inanimate  mechanical 
effedt  of  his  prefs  upon  the  letters,  ink 
and  paper.  It  is  not  a  vifible  external 
adt,  but  internal,  and  a  mere  operation  of 
mind.  In  reality,  it  is  abfolutely  impof- 
fible  from  this  and  various  other  conlide- 
rations,  to  contend  that  the  defign  of  the 
writer,  printer  and  publisher,  in  matter  of 
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libel,  is  not  always  to  be  fubmitted  to  th$ 
jury,  for  their  opinion. 

But,  for  a  moment  admitting  the  con¬ 
trary  doctrine,  what  muft  be  the  effedt  of 
it?  it  muft  be  that  the  jurors,  having  no¬ 
thing  to  do  with  the  intention  of  the 
writer,  could  not  find  what  he  intended  by 
the  blanks,  and  could  only  find  the  fact, 
of  his  having  printed  and  publifhed  a  paper 
with  fuch  blanks.  And  then  there  is  ail 
end  to  their  pretence,  that  the  jury  having 
by  their  prefent  verdict  actually  found, 
that  the  defendant  by  fuch  blanks,  intend¬ 
ed  what  was  innuendoed  thereof  in  the  in¬ 
formation. 

Well  then,  to  avoid  this  prefiing  ulti¬ 
mate  difficulty,  we  muft,  after  all,  refort 
to  the  foie  true  doctrine,  namely,  that  the 
^ury  are  judges  of  the  intention  of  the 
writer,  and  confequently  competent  to  the 
whole  of  the  charge  in  the  information. 

This  being  at  length  conceded,  let  us 
afk  whether  they  have  not  in  tact  exer- 
cited  this  right  in  the  full  extent,  by  the 
late  verdidt,  whereby  they  find  the  de¬ 
fendant,  who  was  charged  with  printing 
and  publifhing  a  paper  of  fuch  tenor,  and 
with  meaning  fuch  perfons  by  the  blanks 
therein,  and  with  putting  forth  the  fame 
malicioufly,  to  be  guilty  of  printing  and 
publijhing  it  only,  or  vin  other  words)  of  the 
hare  impreftion  ?  does  not  the  word  only 
fignify  Jingly ,  fimply  and  merely '  ?  if  fo,  doe£ 
it  npt  acquit  the  defendant  of  the  fnnuen- 
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does,  and  of  the  whole  criminal  conflruc- 

-  * 

tion  put  upon  the  paper  ?  by  finding  him 
guilty  of  the  publishing  the  paper  as  printed 
with  blanks  only,  of  this  one  thing,  it  is 
evidently  and  certainly  implied,  that  he  was 
charged  with  other  things,  and  that  they 
could  not  find  him  guilty  of  any  of  thofe 
other  things.  The  word  only  can  have  no 
other  meaning  than  to  confine  and  limit 
the  verdidt  to  the  fimple  publication,  to 
that  precife  individual  thing,  and  confe- 
quently  to  exclude  all  the  other  matters. 

I  fhall  therefore  conclude  with  faying, 
the  foie  fenfible  conftrudtion  of  the  verdidt, 
in  my  poor  opinion  is,  that  the  jury  have 
found  the  defendant  guilty  of  nothing  that 
is  a  crime,  and  have  therefore  virtually, 
jtho’  not  in  exprefs  words  acquitted  him. 
The  ufe  of  the  word  guilty  in  the  verdidt, 
will  not  make  guilt  contrary  to  its  clear 
meaning  by  a  context.  Such  a  conftruc- 
tion  is  a  force  upon  the  words,  and  makes 
nonfenfe.  Now,  it  is  impoflible  to  fup- 
pofe,  fo  eminent  a  judge  could  receive  a 
nonfenfical  verdidt,  Befides,  the  law  pre¬ 
fers  and  adopts  any  conftrudtion,  that  lup- 
ports  to  one  that  deilroys  a  deed. 

One  is,  I  allow,  apt  to  be  too  cunning 
in  the  kind  of  animadverfions,  which  I  am 
making,  even  without  having  any  the  leafL 
perfonal  ill  will,  and  I  certainly  have  none, 
and  without  there  being  any  perfonal  inte- 
relt  in  the  matter  of  either  fide.  But,  un- 
lefs  I  am  much  mistaken,  there  is  fome- 
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thing  remarkable  in  the  whole  of  our  grand 
jufticiary’s  condud  in  this  bufinefs,  fome- 
thing  ftrikingly  charaderiftic  — His  anxi- 
oufnefs  to  know  what  the  jurymen  had 
fworn  by  their  affidavits,  infomuch  as  to 
dired  the  purport  of  them  to  be  Hated,  al¬ 
though  they  could  not  be  read  ;  his  refrain¬ 
ing  till  this  was  done,  to  fay  what  was  the 
fenfe  of  the  verdid;  his  then  taking  notice 
that  the  jurors  had  not  denied  the  truth  of 
the  innuendoes,  which  was  the  only  thing 
that  could  poffibly  be  material,  and  which 
had  they  done,  there  fhould  have  been  a  new 
trial ;  his  Hating  that  he  had  particularly 
put  them  in  mind  of  the  innuendoes  in  liirn- 
ming  up,  when  he  told  them  they  were 
the  principal,  the  only  objed  of  their  en¬ 
quiry,  and,  if  they  even  doubted  of  the 
truth  of  their  application,  they  ought  to  ac¬ 
quit  the  defendant;  his  aflerting  that  the 
information  had  fo  joined  thefe  innuendoes, 
with  the  publication,  that  if  they  found 
the  defendant  published  at  all,  they  mud 
find  the  paper,  as  charged  in  the  informa¬ 
tion  :  And  yet,  what? — doing  nothing  in 
confcquence  of  this  clear  refult,  neither 
making  the  rule  then  abfolute  for  entering 
up  a  legal  verdid,  nor  faying  that  mull  be 
dene,  nor  appointing  any  certain  day  for 
reconiideration  of  the  matter,  but  general¬ 
ly  adjourning  the  whole  till  next  winter. 
Is  it  not  rather  obfervable  alfo,  that  no  no¬ 
tice  was  taken,  by  this  circumfped,  and 
fatisfadory  law-didator,  of  the  word  only , 
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the  moft  lingular  expreffion  in  the  verdift, 
the  main  theme  of  the  arguments  of  coun- 
fel,  and  of  the  attention  of  the  bar  ?  and, 
that  throughout  this  well  advifed,  pregnant, 
and  pithy  fpeech,  this  fupreme  crown-ma- 
giftrate  never  once  declared,  what  he  him- 
felf  really  believed  in  his  confcience  was  the 
intention  of  the  jurors,  by  this  their  pecu¬ 
liar  verdidt,  nor  ventured  to  alfert  that  they 
actually  had  found  the  truth  of  the  innuen¬ 
does  ?  Is  not  all  this  convidtion  where  the 
Ihoe  really  pinches? 

His  candor  is  fuch  that  he  would  have 
been  explicit,  I  dare  engage,  upon  thefe 
points,  efpecially  as  being  the  judge  who 
received  fo  unufual  a  verdidt,  had  he  been 
aware  that  the  audience  went  away  perftia- 
ded  from  his  lilence,  upon  fo  obvious  an  ar¬ 
ticle,  that  he  himfelf  could  not  but  believe 
the  jury  meant  to  find  no  more  than  the 
publication  of  that  Public  Advertifer , 
wherein  were  the  blanks,  and  to  declare 
they  found  nothing  elfe.  I  with  therefore, 
he  would,  on  the  next  hearing,  (fhould  the 
matter  not  be  put  to  deep  like  Bing  ley's  at¬ 
tachment)  vouchfafe  to  notice  the  word  only , 
and  like  wife  to  favor  the  people  with  an  ex- 
prefs  declaration  of  what  he  really  does,  and 
not  an  argumentative  one  of  what  he  mu  ft 
believe  the  jury  intended  by  their  verdidi. 
For  this  after  all  is  the  foie  thing  requifite, 
could  it  be  come  at,  for  deciding  the  un¬ 
toward  difficulty  of  the  cafe.  We  fhould 
all  then  be  of  one  mind.  It  is  therefore  a 
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thcufand  pities  that  this  little  word  only  es¬ 
caped  his  Lordiliip’s  attention,  and  that  he 
did  not  think  of  candidly  acquainting  the 
public  with  his  own  private  belief  of  the 
jury’s  intention  by  their  verdidl,  more  efpe- 
cially  as  the  taking  of  it  was  his  proper  adt 
in  his  own  houfe. 

At  prefen t  my  neighbours  are  always  ally¬ 
ing,  “  why  would  the  affidavits  have  been 
“  fo  material,  had  they  denied  the  truth  of 
€i  the  innuendoes  ?  The  court  muft  doubt 
44  whether  the  truth  of  them  be  not  denied 
“  by  the  verdidf,  or  at  leaft  cannot  be 
€i  politive  that  the  truth  of  them  is  found 

by  the  verdict;  for,  furely,  it  the  jury 
46  have  found  exprclsly  either  for  or  againll 
“  the  innuendoes,  nothing  could  be  fo 
€C  improper  as  to  permit  that  finding,  to 
“  be  controverted  by  affidavits  ;  no  court 
44  would  endure  this,  nor  open  fuch  a  door 
“  for  perjury,  and  the  overturning  of  ver- 
“  didls  in  general ;  the  true  realon  then, 
"  is,  the  verdidts  being  defedlive,  or  inde- 
44  cifive  in  this  capital  point,  in  the  opi- 
“  nion  of  the  court;  and  if  this  be  fo,  i9 
44  a  new  verdidf  now  to  be  made  for  the 
“  purpofe;  and  that  not  by  pofitive  affi- 
44  davit  to  the  point,  but  by  inference 
44  from  nothing  being  faid  about  it  ?  This 
“  is  a  way  of  coining  verdidfs,  and  mint- 
44  ing  juftice  r”  I  tell  them  the  magazine 
writer  has  certainly  libelled  the  court.  It 
cannot  be  true.  Indeed  I  fufpedted  fo 
much  from  that  ftrange  circumflance  of 
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judges  reading  affidavits  a  little,  in  a  court 
of  jujlice ,  and  not  as  evidence,  and  yet 
afterwards  argding  from  this  little  read¬ 
ing,  as  if  they  were  evidence,  not  merely 
to  collateral  matters,  but  to  the  very 
jugulum  caufce .  However,  in  my  firft  agi¬ 
tation,  before  I  difcerned  the  falfity  of  this 
relation,  I  really  afked  myfelf ;  is  this  or 
is  it  not  an  ufing  of  affidavits  in  admini- 
ftering  juftice  ?  if  it  be,  is  it  or  is  it  not 
making  them  evidence  ?  In  God’s  name,  is 
there  to  be  no  certainty  from  hencefor¬ 
ward  in  the  law,  nor  any  rule  to  go  by  ? 
Courts  of  Juftice,  when  I  was  formerly  of 
Gray’s-inn,  talked  always  of  a  plain  line  to 
walk  by ;  obvious  to  common  underftand- 
ings,  or  that  they  themfelves  could  at  leaft 
always  afcertain,  and  which  was  equally 
open  to  the  whole  world,  to  the  country¬ 
man  as  well  as  to  the  courtier.  I  wiffi  there 
was  a  little  more  certainty,  and  a  little  lefs 
ingenuity ;  not  quite  fo  much  floating  dif- 
creticnary  equity,  but  fome  fixed  unequi¬ 
vocal,  fubffcantial  law.  Hold, — thele  ma¬ 
gazine  fellows  mifreprefent  everything,  and 
there  is  nothing  but  fallacy  and  wayward 
political  conduct  in  all  parts  of  life.  I 
don’t  credit  a  fyllabie  of  what  I  read,  whe¬ 
ther  publifhed  by  you  Mr.  Almon,  or  by 
adminiftratiom- — Beddes*  as  to  fome  mat¬ 
ters,  the  lefs  is  faid  of  them  the  better. 

With  refpect  to  verdids,  it  is  common¬ 
ly  faid  that  “  a  verdiCt  which  finds  part  of 
**  the  iffue,  and  finds  nothing  for  the  re- 
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<r  iidue,  is  infufficient  for  the  whole,  be- 
“  caufe  the  jury  have  not  tried  the  whole 
“  iffue,  wherewith  they  vVere  changed. 
“  If  a  thing  is  left  out  and  cannot  be  in- 
<€  tended,  the  verdid  is  not  good.  But  if 
“  the  verdict  may  any  ways  be  conftrued,  a 
conftruction  to  deftroy  it  ought  not  to  be 
“  made.  The  court  will  reject  furplufage.” 
And  my  Lord  Coke  fays  “  the  matter  and 
“  fubftance  of  the  iffue  muft  be  found/' 
According  to  the  foregoing  rules,  there 
can  I  think  be  no  doubt  but  that  the  verdict 
in  agitation  is  good.  It  may,  and  there¬ 
fore  ought  to  be  conftrued  to  have  found 
the  bare  tact  of  publication,  and,  by  find¬ 
ing  that  only ,  to  have  excluded  the  inter¬ 
pretation  of  the  blanks,  and  the  criminal 
conllrudion  laid  in  the  information.  But 
it  is  impoffible  by  any  conftrudion  to  make 
out  that  it  has  found  the  application  of  the 
innuendoes  to  be  juft.  The  rejection  of 
the  word  only  as  furplufage,  will  not  fer^e 
the  turn.  My  Lord  Mansfield  fays,  the 
jury  are  the  foie  judges,  whether  the  blanks 
are  truly  fupplied,  and  that  this  is  the  ma¬ 
terial  part  of  the  iflue,  and  it  is  therefore 
requifite  that  the  court  which  is  to  give 
judgment,  fhould  be  fatisfied  that  the  jury 
have  found  it.  In  his  fu mining  up,  he  in- 
llruded  them,  that  if  they  did  not  believe 
the  fad  of  publication,  or  had  a  doubt  whe¬ 
ther  the  blanks  were  truly  fupplied,  they 
fhould  acquit  the  defendant.  They  have 
by  a  fpecial  finding,  found  the  fad:  of  pub¬ 
lication 
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Ilcation  only.  Is  not  this  exprefsly  finding 
one  of  the  two  matters,  which  he  laid  be¬ 
fore  them,  and  rejecting  the  other  ?  Apply 
their  verdidt  to  his  Lordfhip’s  directory  fu ai¬ 
ming  up,  and  there  cannot  remain  the  fha- 
dow  of  a  doubt  in  any  man’s  mind.  But 
even  by  a  hardy  rejection  of  the  operative 
word  only ,  which  the  jury  evidently  infert- 
ed  by  defign,  it  is  impoffible  to  make  out 
that  they  have  pofitively  and  unqueltiona- 
bly  found  the  innuendoes  by  finding  the 
publication  ;  and  the  fuperindudtion  of  the 
filence  about  them  in  the  affidavits,  as  an 
admiffion  of  them,  and  a  confirmation  of 
fuch  conftrudtion,  is  plainly  ridiculous. 

In  fhort,  the  finding  muft  be  either  a  ver¬ 
didt  or  a  nullity,  but  the  latter  cannot  be 
fuppofed,  as  fo  able  a  man  took  it  for  a  ver¬ 
dict.  If  it  be  one  then,  it  muft  be  either 
a  fpecial  or  a  general  verdidt.  If  it  be  the 
former,  the  words  moft  clearly  cannot  be 
varied.  But  it  feems,  on  all  fides,  to  be 
agreed,  that  it  is  not  what  is  denominated 
in  law,  a  fpecial  verdidt  >  it  muft  then  and 
can  only  be  a  general  verdidt  fomewhat  pe¬ 
culiarly  worded,  or  (excufe  the  feeming 
contradictorinefs  of  terms)  a  fpecial  finding 
of  a  general  verdict.  This  being  the  cafe, 
nothing  is  left  to  inference  or  intendment 
(as  has  been  proved  before,)  and  the  defen¬ 
dant  muft  be  either  found  guilty  or  acquit¬ 
ted.  If  he  be  found  guilty,  why  is  not  the 
verdict  entered  as  taken  by  the  Chief  Juf- 
tice,  agreeable  to  the  finding,  and  fentence 
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pafledupon  thedefendant  ?  On  the  contrary, 
if  it  be  admitted,  as  it  is  by  the  motioft 
made,  and  the  rule  to  fhew  caufe  granted, 
that  no  fentence  or  judgment  can  be  paffed 
upon  the  verdict,  as  it  nowftands*  it  muft: 
be  a  verdict  of  acquittal ;  there  i&  no  me¬ 
dium.  Let  me  add  too,  that  every  man  re¬ 
mains  in  the  eye  of  the  law  innocent  of  any 
crime  untill  exprefslyffound  guilty  of  one  ; 
and  if  the  verdict  as  it  ftands  has  not  poli- 
tively  found  the  defendant  guilty  of  any 
crime,  he  certainly  remains  innocent,  and 
muft  be  difeharged  as  fuch. 

Great  geniufes  are  very  apt,  for  the  fake 
of  avoiding  trouble,  and  from  fuperficial 
hafty  confiderations,  to  caft  afide  old  for¬ 
malities,  by  which  they  frequently  do  much 
injury  to  the  public,  and  not  uncommonly 
draw  themfelves  into  ferapes,  which,  had 
antient  rites  been  adhered  to,  could  not 
have  taken  place.  This  brings  to  my  mind 
the  old  practice  touching  “  privy  verdidts, 
“  which  are  fo  called,  becaufe  they  ought 
€(  to  be  kept  lecret  and  privy  from  each 
“  of  the  parties,  before  they  are  affirmed 
“  in  court.  Indeed,  in  ftridtnefs  it  is  no 
“  verdidt,  until  affirmed  in  couit ;  for,  the 
“  jury  upon  coming  into  open  court,  may 
“  alter  their  privy  verdidt,  and,  if  they 
««  do,  the  lat  er  (hall  ftand.”  Such  is  the 
Jaw.  But  many  reafons  may  be  offered  in 
juftification  of  the  utility  of  it.  If  every 
verdidt  privately  delivered  is  afterwards  to 
be  publicly  confirmed  by  the  jury  in  open 
1  -  .  -  ,  courts 
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court,  in  the  prefence  of  counfel  of  both 
tides,  it  becomes  the  bufinefs  both  of  bench 
and  bar  to  fee  that  the  true  and  proper  ver¬ 
dict  be  received.  There  is  befides  fome- 
thing  in  the  air  of  a  court  of  juftice,  and 
a  public  audience  to  rouze  the  though tlefc, 
and  to  alarm  the  corrupt  judge.  The  auk- 
ward  dilemma  in  which  we  now  find  our- 
felves,  without  being  able  to  advance,  re¬ 
treat,  or  ftand  ftill  with  credit,  and  the 
fufpenfe  of  judgment  for  four  months, 
would  never  have  difgraced  the  K.  and 
Woodfally  had  this  fmall  old  ceremonial 
been  complied  with.  The  crown-lawyers 
would  have  had  no  occafion  for  making  a  mo¬ 
tion,  which  favors  of  indecency  towards 
the  judge  who  tried  the  caule,  infomuch 
as  it  proceeds  upon  a  fuppofition,  that  the 
verdict  is  infufficient,  and  fhould  not  there¬ 
fore  have  been  received ;  nor  would  the 
court  of  K.  B.  have  been  obliged  fo  far  to 
countenance  the  propriety  of  the  motion, 
as  to  grant  a  rule  to  fhew  caule  thereon. 
What  can  a  bye-ftander  fay  of  fuch  a 
bufinefs,  but  that  it  hobbles  at  beft  ? 

Things  are  come  to  fo  ftrange  a  pafs, 
that  I  think,  the  only  confideration  at 
prefent  is,  how  to  get  off  in  the  belt  man¬ 
ner  ;  and  as  purity  of  conduit  is  of  greater 
account  in  thefe  matters,  than  ingenuity 
of  device,  that,  and  not  this,  muft  be 
chiefly  conlulted.  I  lament  from  my  fincere 
regard  for  courts  of  juftice,  and  the  reve¬ 
rence  I  bear  to  them,  that  the  heart  and 
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the  head  fhould  ever  be  fuppofed  to  draw 
different  ways,  or  that  the  furmife  of  in¬ 
direct  dealing  fhould  in  the  leaft  obtain  ; 
but  malevolence  and  obloquy  are  the  fruit 
of  the  feafon.  Let  us  then  drop  that  fuf- 
picious  janus-faced  expedient  of  fearching 
after  the  legal  import  of  the  words,  deter¬ 
mine  that  the  vulgar,  common,  natural, 
and  real  meaning  is  to  be  taken,  and,  if 
it  be  capable  of  more  interpretations  than 
one,  that  the  moft  favourable  muff  be 
adopted ;  or,  finally,  if  no  meaning  at  all 
can  be  made  out,  that  the  verdidt  is  a 
nullity,  let  who  will  have  received  it.  Al- 
tho’,  it  feems  to  me,  as  Serjeant  Glynn 
has  argued,  that  as  “juries  are  faid  to 
“  negative  in  quefticns  of  civil  property 
“  every  thing  which  they  do  not  find  * 
“  much  more  muff  they  be  faid  to  do  fo 
“  in  criminal  proceedings.”  It  is  not 
only  law,  but  the  faying  in  other  words 
what  has  been  before  advanced,  namely,  that 
a  criminal  intention  muff  be  found  exprefly, 
before  guilt  can  take  place  at  all,  and  it 
muff  be  found  exprefly,  and  not  prefumed 
again ff  any  defendant. 

Where  the  paper  is  not,  like  a  law-in- 
ffrunlent,  drawn  in  technical,  legal  <ex- 
preflions,  nor  the  devife  of  property  (the 
creature  of  law),  it  wants  no  comment  of 
lawyers,  and  it  is  the  proper  province  of 
laymen  to  put  a  conftrudtion  thereon,  and 
to  find  the  intention,  that  is,  whether  the 
oueftionable  expreffions  are  ufed  with  a 
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Criminal  view  or  not.  The  determination 
in  the  cafe  of  Bear  is  indefenfible ;  it  is 
not  indeed,  grofs,  palpable  Irifh  nonfenfe, 
obvious  to  the  pooreft  underftanding,  but 
it  is,  what  is  as  bad,  metaphyfical,  fcho- 
laftic,  fophifticated  nonfenfe.  The  at¬ 
tempt  to  enter  up  a  verdid  different  from 
what  was  really  given  is  ftill  vvorfe,  and 
would  alarm  the  public  forty  times  as 
much.  It  would  be  underftood  as  an  ex¬ 
periment,  made  for  the  purpofe  of  enabling 
judges  in  crown  profecutions  to  make  a 
verdid  for  juries,  by  recommending  it  to 
them  at  the  trial,  to  find  the  fimple  fad 
as  it  fiaould  appear  to  them,  becaufe  the 
court  would  take  care  of  the  reft ;  and 
then  for  the  court,  before  giving  judg¬ 
ment,  to  dired  the  verdid  to  be  entered 
up  according  to  the  legal  import  of  the 
words,  that  is  a  general  verdid  of  guilty 
to  the  whole  charge.  For,  if  this  may 
be  done  in  the  cafe  of  Wcodfall ,  where  the 
jury  have  fcrupuloufly  added  the  word  onlys 
it  may  moft  certainly  be  done  in  any  cafe 
whatever,  as  a  ftronger  cannot  he  fuggeft- 
ed.  The  people  would  really  then  think, 
that  there  was  an  end  of  the  trial  by  juries 
in  crown  caufes,  and  that  though  one  was 
oftenfibly  fummoned,  it  would  no  more 
anfv/er  the  true  conftitutional  purpofe, 
than  the  infignificant  parliament  of  France 
anfwers  to  the  effedive  parliament  of  Great 
Britain. 
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There  is  after  all,  in  my  own  opinion, 
nothing  like  travelling  the  old  beaten  road 
of  the  conftitution,  without  ftarting  new 
fchemes  from  a  defire  of  fhewing  fuperior 
parts,  or  for  the  fake  of  introducing  what 
one  thinks  would  be  an  improvement  in  the 
law.  A  man  may  happen  to  dillike  the 
trial  by  jury,  and  an  unlicenfed  prefs*  and 
would  really,  had  he  the  modelling  of  a  go¬ 
vernment,  under  which  himfelf  was  to  live, 
have  neither ;  but  if  the  courfe  of  his  pro- 
fefiion  and  extraordinary  talents  were  to 
bring  fuch  a  man  to  be  Chief  Juftice  of 
England,  (by  far  the  mod  important  poft 
in  the  kingdom,  becaufe  all  difputes  be¬ 
tween  the  king  and  the  fubjedt  mud  there 
be  tried,)  he  mud  be  content  to  take  the 
law  of  England  as  he  finds  it,  and  to  ad- 
minifter  it  in  the  ufual  way.  Every  open 
attempt  to  change  it  (however  fincerely  he 
might  mean  an  improvement)  would  tend 
to  his  own  difeomfort  and  difappointment, 
and  every  fubtle  and  indirect  ftep  for  the 
purpofe  would  fubject  him  to  contumely 
and  to  the  word:  and  mod  injurious  of  im¬ 
putations.  If  a  law  is  to  be  {trained,  or  a 
verdidt  either  to  be  compafled  or  conftrued 
artificially,  for  the  fake  even  of  a  good  end, 
for  the  punifhment  of  a  popular  rafeal,  it 
is  a  grofs  injury  to  the  conftitution,  and 
will  lead  the  way  to  a  thoufand  perverfions 
of  the  law  for  the  fake  of  very  bad  ends. 
Twenty  abfurd  or  unjuft  verdidts  in  factious, 
times,  againfl  libellers  in  particular,  will 
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not  weigh  as  a  ftraw  againft  the  noble  fer- 
vice  that  juries  have  done  in  arbitrary  reigns, 
in  the  cafe  of  the  feven  bifhops,  and  in  many 
other  inftances,  by  which  in  a  great  mea- 
fure,  the  liberties  of  this  country  have  been 
preferved.  The  fame  may  be  faid  of  here¬ 
tical  or  deiftical  writings ;  in  fhort  of  a  free 
prefs  generally.  Befides,  I  am  one  of  thofe 
who  doubt  whether  the  great  men  who  have 
prefided  in  our  courts  of  law  formerly  had 
not  as  much  acute  underftanding  and  found 
judgment  as  any  of  the  able  men  now  liv¬ 
ing.  As  in  hearing  counfel  it  will  general¬ 
ly  happen,  that  the  firft  fays  every  thing, 
yet  it  will  fometimes  fall  out  that  even  the 
third  (though  a  plain  man)  fhall  hit  upon 
fomething  fo  material  as  to  weigh  in  the 
decifion  of  the  caufe,  and  therefore  they 
fhould  all  be  heard  :  So  with  refped:  to  old 
forms,  they  feem  for  the  moft  part  tedious 
and  ufelefs,  yet  the  omiffion  of  them  fhall 
in  fome  particular  cafe  occafion  a  difficulty 
which  could  never  otherwife  have  happen¬ 
ed.  It  is  therefore  a  right  rule  Jlare  fnper 
vias  antiquas,  to  expound  and  to  execute 
the  law  in  the  way  that  our  forefathers  did. 
A  judge  that  is  for  ftriking  out  new  paths 
in  the  law  which  has  flood  the  teft  of  ages, 
and  either  imagines  that  he  himfelf  is  right, 
or  that  the  world  will  think  him  fo,  counts 
without  his  hoft. 

If  old  forms  were  to  be  rigidly  purfued, 
there  would  be  no  room  for  much  difplay 
of  parts,  and  the  proving  of  any  thing,  by 
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any  thing,  which  one  now  and  then  hears 
of.  The  defire  of  improving  the  law  and 
conftitution,  is  dangerous  vanity  at  the  bed. 
And  were  there  at  any  time  to  arife  fome 
one  particular  judgewho  fhould  think  much 
change  necefiary,  and  at  the  fame  time  fuch 
iudge  fhould  never  try  a  popular  caufe ;  or 
decide  any  point  between  the  crown  and 
the  fubjedt  without  affording  juft  matter  for 
animadverfion  and  furprife ;  or,  in  vulgar 
terms,  without  making  himfelf  the  fubjedt 
of  every  body's  comment,  I  fhould  doubt 
his  having  greater  difcernment  or  more  in¬ 
fallible  judgment  than  thofe  who  went  be¬ 
fore  him.  It  would  rather  introduce  fome 
fufpicion  of  the  hollownefs  of  his  head  or 
his  heart.  If  the  former  were  the  cafe* 
the  apparent  fuperiority  of  his  talents  muff 
lie  rather  in  fophidry  than  in  folidity  of 
judgment,  and  be  better  calculated  for  im¬ 
mediate  victory  and  triumph,  than  for  giv¬ 
ing  final  and  lading  fatisfadtion.  Tempo¬ 
rary  fpecioufnefs  is  but  a  mifchievous* 
treacherous  quality  in  a  judge,  although  it 
be  every  thing  in.  an  advocate.  I  remem¬ 
ber  many  years  ago,  a  fupreme  law-magif- 
trate,  who,  both  in  the  King's  Bench  and 
the  Chancery,  manifeded  the  utmod  de¬ 
ference  to  former  determinations,  a  foli- 
citude  to  find  out  the  true  grounds  and 
principles  on  which  they  proceeded,  and  a 
defire  of  hearing  all  that  could  be  faid  by 
the  counfel  of  either  fide.  He  would  then 
deliver  fo  legal,  fo  found,  fo  comprehen- 
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live,  fo  juftly  principled  a  judgment  on 
the  points  before  him,  as  fatisfied  all  man¬ 
kind  of  the  impartiality,  of  the  truth,  of 
the  circumfpedtnefs,  and  of  the  profeffional 
and  juridical  correctnefs  of  his  decrees. 
In  fhort,  he  heard  fully,  and  determined 
completely.  He  was  neither  at  conftant 
war  with  juries,  nor  with  the  law  and 
forms  of  our  forefathers.  He  performed 
his  part  without  oftentatious  fmartnefs, 
fupercilioufnefs,  the  artifice  of  logical  ra¬ 
tiocination,  or  the  parade  of  civil  law, 
learning,  and  the  authority  of  imperial 
codes.  His  conduct  on  the  bench  won  the 
refpect  of  every  body;  parties,  counfel  and 
bar:  for  twenty-three  or  four  years  fuccef* 
lively.  And  time  itfelf  and  future  dif- 
cuffion,  have  not  impaired  or  lhaken  his 
fentences.  Neverthelefs  he  is  not  fuppofed 
to  have  been  freer  from  felfifh  and  political 
views  than  other  lawyers,  that  is  to  fay, 
other  men.  But  he  had  too  much  cool 
found  fenfe,  with  the  magifterial  gown 
upon  his  back,  in  deliberating  upon  legal 
matter,  to  look  at  aught  but  the  precedents 
of  former  times,  the  arguments  in  the 
caufe,  and  the  genuine  principles  of  law. 
He  knew  that  neither  the  weight  of  his 
office,  nor  any  prefent  artificial  refinement, 
could  preferve  his  opinions  and  demeanor 
from  being  fcrutinized  by  a  difcerning  bar, 
and  (fhould  they  detect  any  fallacy  and 
obliquity,  as  were  there  any  they  certainly 
would)  from  being  abuled  by  the  public. 

S  2  Such 
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Such  a  filent  fagacious  auditory  will  fee 
through  the  greateft  fophift  that  ever  fpoke; 
and,  after  fcanning  his  fophifms  among 
themfelves,  by  degrees  drop  their  Ihrewd 
redargutions  among  the  world.  With  acute 
practilers  every  ftudied  preface  of  impar¬ 
tiality,  of  prodigious  firmnefs,  of  a  difre- 
gard  of  danger  even  to  the  lofs  of  life,  and 
of  an  extreme  anxioufnefs  in  any  crown  pro- 
fecution  to  find  out  the  fmalleft  iota  ofjuf- 
tification  for  the  defendant,  will  only  raife 
an  extraordinary  attention  to  every  colour 
of  good  or  evil,  to  every  fhade  or  light, 
made  ufe  of  by  fuch  judge,  and  to  the  whole 
of  his  gefture  ;  for  tfieir  jealoufy  will  be  let 
on  the  watch  by  the  unduenels  and  unufual- 
nefs  of  an  elaborate  exordium  from  the 
challe  bench  of  fober  judicature.  What 
Ihould  make  fo  artificial  a  beginning  necef- 
fary?  Judges  who  mean  nothing  unfair  need 
never  recur  to  thefe  meretricious  arts.  Why 
then  Ihould  you  ufe  them  ?  Do  you  imagine 
the  world  fufpects  you  of  fome  cjefigu  of  not 
doing  your  duty  ?  If  not,  it  mud  be  your 
confcioufnel's  of  intending  fome  duplicity 
that  makes  you  thus  call  in  beforehand  fuch 
guards  to  your  reputation.  Genuine  fim- 
plicity  and  pure  virtue  are  ever  devoid  of 
fictitious  ornaments.  Every  extraordinary 
declaration,  fide  fpeech,  hint,  tone  of  voice, 
look  or  gefticulation  will  furnifh  matter  of 
animadverfion,  and  the  ufer  finally  dupe? 
himfelf  and  becomes  the  facrifice  of  his  own 
artifice;  whatever  feeming  conviction  and 
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rhetorical  applaufehis  argument  or  oration 
may  carry  with  them  at  the  time.  T ruth  {lands 
the  edge  of  profeffional  and  popular  difcuf- 
lion,  but  fophiftry  of  neither ;  for  it  cannot 
alter  the  nature  of  things,  although  it  will 
difguife  their  appearance  for  a  while.  Time 
will  always  fooner  or  later  detect  the  adul¬ 
tery.  Opinionum  comment  a  delet  d'es,  nature 
judicia  confirm  at. 

So  cenforious  are  the  times  become,  that 
mankind  frequently  places  to  the  fcore  of 
court-influence,  or  court-views,  what  real¬ 
ly  and  truly  has  no  other  foundation  than 
enormous,  over-weening  vanity.  At  other 
times  it  miftakes  for  deliberate  mifchief,  a 
deviation  really  made  for  the  fake  of  attain¬ 
ing  particular  juftice.  And  yet  there  is  no 
harm  done  by  fuch  cenfure,  for  a  departure 
from  eftablifhed  rules  is  generally  mifchie- 
vous,  as  no  forefight  can  reach  all  the  pof- 
fible  confequences  of  it ;  and  it  certainly 
tends  to  the  exercife  of  a  difcretionary  judg¬ 
ment,  the  moft  pernicious  of  all  principles 
for  human  courts  of  juftice.  The  pretence 
of  adapting  the  judgment  to  the  peculiar 
circumftances  of  each  individual  cafe  is  fpe- 
cious,  but  it  cannot  be  done  without  the 
deftruction  of  all  certainty  and  pofitive  law. 
It  is  opening  away  for  arbitrary  decifion  and 
judicial  tyranny. 

Let  us  recollect  what  a  noife  the  altera¬ 
tion  of  a  record,  after  iflue  joined,  produ¬ 
ced  3  it  being  unufual.  After  difcuflion 
$nd  fearch  of  precedents,  it  was  found  to 
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he  fufficiently  warranted  both  by  law* 
and  practice.  It  may  be  done  by  any 
judge  at  his  houfe,  the  very  minute  before 
trial  without  the  defendant's  confent.  How¬ 
ever,  nothing  but  a  folemn  deciiion  on 
the  point  would  have  appeafed  all  dif- 
content  about  it.  The  notion,  that  a  de¬ 
fendant  might  have  fo  far  trufted  to  fome 
flaw  in  the  pleadings,  which  he  was  well 
advifed  would  be  fatal,  as  to  forego  the 
bringing  of  teftimony  in  his  behalf,  not- 
withftanding  he  really  could  have  done  fo, 
was  the  ground  of  people's  alarm.  The 
making  of  a  defence  on  the  merits  necef- 
faryjuft  as  the  caufe  is  called  on,  which 
was  unneceflary  before,  made  the  world 
conceive  an  honeft  defendant  might  be 
convicted  fometimes  by  furprize,  and  that 
fuch  an  alteration  of  the  record  could  not 
therefore  be  juft,  and  confequently  not 
legal.  They  had  heard  that  it  had  grounded 
a  complaint  to  parliament  in  K.  William's 
time,  againft  a  judge  (one  Halloway,  I 
think).  But  it  is  now  fettled,  and  there¬ 
fore  notorious,  and  nobody  in  particular 
can  be  injured  by  fuch  practife  hereafter; 
Mr.  Wilkes  no  more  than  Dr.  Shebbeare. 
The  occafion  too  frequently  adds  to  the 
fufpicion,  and  none  is  fo  likely  to  minifter 

around  of  offence,  as  the  cafe, of  a  writer 
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againft  administration. 

Were  I  now  to  make  a  guefs,  the  K . 
egainji  Woodfall  will  make  a  great  noife, 
and  the  people  will  fufpedt  much  more  de¬ 
ceit 
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ceit  and  circumvention,  than  if  it  were 
North  againft  Sandwich ,  Barrington  againft 
Hillsborough ,  Jenkinfon  againft  Dyfon,  Gren¬ 
ville  againft  Chatham ,  or  the  cafe  of  any 
other  more  private  combatants  whom  you 
may  name.  A  judge  has  an  unpleafant 
talk,  in  thefe  curfed  crown  caufes,  ef- 
pecially  if  he  is  obliged  to  alter  the  words 
of  a  verdidt,  after  the  jury  giving  it  are 
difcharged.  It  is  worfe  than  the  alteration 
of  a  record  immediately  before  trial.  The 
ignorant  populace  will  fay  that  no  defend¬ 
ant  is  fafe,  either  before  or  after  trial,  nei¬ 
ther  with  or  without  a  jury,  from  the  cor¬ 
rection  of  fuch  dextrous  lords  of  police. 
Should  a  general  verdidt  of  guilty  be  ex¬ 
tracted  from  the  late  particular  finding 
of  the  jury,  whether  by  the  analytical  or 
the  fynthetical  mode  of  argumentation,  no 
lenity  in  the  fine  and  punifhment  will 
make  a  plain  Englilh  juror  relilh  the  ad¬ 
judication.  It  will  be  faid  by  the  invi¬ 
dious  oppofition,  and  credited  by  the  vul¬ 
gar,  that  fo  flight  a  penalty  was  inflicted 
for  the  fake  of  eftablifhing  the  precedent* 
and  they  will  refill  it,  as  Hampden  did  the 
pittance  of  fhipmoney  demanded  from  him, 
or  as  the  Americans  do  the  payment 
of  the  paltry  tea-duty  (not  that  I  mean  to 
infinuate  the  leaft  real  fimilitude  between 
the  legal  merits  of  the  two  laft  mentioned 
confiderafions).  I  know  that  nothing  but 
the  pureft  regard  to  the  letter  of  law,  and 
to.  the  true  conflitutional  interpretation  of 
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It,  will  have  any  influence  on  our  reverend 
bench  of  criminal  jurifdidtion,  unfwayed 
as  they  are  by  perfonal  love  of  authority, 
or  private  intereft,  by  fear  or  affection,  by 
court  or  people  :  but,  it  is  an  unpleafing 
fituation,  that  the  reception  of  this  lin¬ 
gular  verdict  has  brought  them  into.  For 
my  own  part,  I  have  taken  occafion  from 
the  prints  of  the  feafon,  and  the  fufpenfe 
of  judicial  proceedings  during  the  vacation, 
to  fling  out  my  difinterefted  reflections 
upon  the  fubject,  and  in  fo  doing  have 
grounded  myfelf  as  to  names  and  doctrines 
upon  the  magazines  and  regifters,  with¬ 
out  being  at  all  fure  that  they  are  genuine 
or  juft;  but  an  old  and  a  feeble  man,  no 
barrifter,  tho’  formerly  bred  for  one  of 
the  inns  of  court,  and  ftill  intimate  with 
lawyers,  may  perhaps  here  and  there  fug- 
geft  what  is  more  worthy  of  obfervation 
than  the  rabble  of  Gazetteers  or  the  lifted 
writers  of  a  party.  1  do  not  pretend  to  be 
free  from  prejudice,  altho’  I  wifh  to  be  fo, 
but  every  man  is  infenfibly  warped  by  the. 
company  he  keeps.  An  occafional  relidence 
in  town,  and  dinner  parties  at  law-taverns 
and  meetings  at  law  coffce-houles,  furnifh 
me  with  moft  of  my  information,  for  I 
have  not  (thank  God)  feen  the  inflde  of  a 
law  court  for  many  a  year,  and  being  above 
want,  and  paft  ambition,  I  care  not  three 

ftraws  who  is  minifter.  To  fay  the  truth, 
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nothing  warms  rne  in  political  matters  be- 
fides  America,  which  1  prefume  is  intend- 
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ed  to  become  the  King’s  feparate  dominion, 
independent  of  the  controul  of  parliament, 
as  Scotland  was  before  the  union.  We  are 
here  taught  that  the  Englifh  fovereignty 
refides  in  the  king,  lords,  and  commons, 
and  that  the  king  can  do  nothing  with  any 
part  of  the  Britifh  dominions,  without  the 
confent  of  his  parliament  j  but,  if  I  now 
ucderftand  the  fafhionable,  popular,  doc¬ 
trine,  it  is  that  the  king  with  the  provincial 
aflemblies  may  govern  as  he  thinks  fit  in 
America,  altho’  its  inhabitants  went  from 
hence  as  fubjeds  of  the  Britijh  irate,  and 
when  they  come  hither  claim  all  the  pri¬ 
vileges  of  fuch.  In  fhort,  they  have  every 
advantage  of  the  parliamentary  constitution, 
and  are  no  aliens,  in  Great  Britain ;  but, 
if  they  return  to  America,  they  owe  no 
obedience  to  it,  and  are  as  totally  exempt 
from  its  fuperintendence  as  the  Hanoverians 
or  Lunenburghers.  Your  laws  are  of  no 
avail,  but  as  adopted  there ;  they  may  re¬ 
ceive  or  reject  them,  as  we  do  the  civil  law. 
Their  ads  of  affembly  need  no  ratification 
in  parliament ;  the  king’s  aflent  or  his  go¬ 
vernor’s  is  folely  necefiary  :  their  appeals 
are  not  like  the  Irifh  to  the  Britifh  houfe 
of  lords,  but  to  the  king  and  counfel. 
The  king  with  their  aflemblies  may  raife 
what  money,  levy  what  forces,  and  ule 
both  for  what  purpoles  Shall  be  agreed 
on,  without  the  controul  of  parlia¬ 
ment.  They  are  called  colonies,  and 
as  fuch  may  be  fupplied  by  grants  of  par- 
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liament,  and  defended  by  Britifh  arma¬ 
ments  maintained  by  parliament,  but,  they 
are,  neverthelefs,  fubjedt  to  no  more  con- 
troul  from  parliament  than  Portugal  or 
Prufiia.  It  feems,  neither  they  nor  we 
are  reprefented,  all  government  is  at  an 
end,  and  their  rights  (in  the  language  of 
a  rebellious  letter,  honoured  with  the  name 
of  a  learned  ferjeant)  are  invaded,  becaufe 
the  Britifh  ftate  has  claimed  to  govern  them 
by  its  parliamentary  ftatutes.  They  are 
fubjedls  to  the  king,  but  owe  no  fubjedtion 
to  the  Britifh  government,  unlefs  it  be 
underftood  that  the  parliament  which 
made  the  king  formerly,  now  makes  no  part 
of  that  government,  and  that  the  whole 
refides  in  the  king  alone  ;  and  yet  it  may 
not  be  eafy  perhaps  to  give  a  good  reafon 
how  this  fhould  come  about,  and  that  they 
fhould  be  able  to  fhake  off  the  parliament, 
without  fhaking  off  its  creature.  How¬ 
ever,  as  the  affair  of  America  is  of  no 
moment  with  any  fet  of  men ;  I  {hall  drop 
it  as  an  infignificant  fubjedt,  in  comparifon 
of  Mr.  Wilkes,  and  refume  the  noble 
topics  that  we  bufy  ourfelves  about,*  in 
the  warmeft  and  moft  violent  manner. 

Having,  really  and  truly,  no  connec¬ 
tion  with  great,  political  men,  I  am  very 
little  concerned  about  their  fentiments 
with  refpedt  to  myfelf.  The  only  matter 
that  creates  any  uneafinefs,  in  my  deful- 
tory  way  of  writing,  is,  left  I  fhould 
draw  a  ftjfpiciotx  upon  any  other  perfon 
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of  being  the  author,  which  I  {hould  be 
heartily  forry  for.  It  might  injure  fuch 
man  with  his  friends.  And  yet,  where 
a  ftory  is  told  one,  or  a  fentiment  thrown 
out,  or  particular  ways  of  reafoning,  or 
modes  of  expreffion  ufed,  which  happen 
to  ftrike,  it  is  difficult  to  avoid  the  repe¬ 
tition  of  them  with  one’s  pen,  in  fuch  a  man¬ 
ner  as  to  create  with  others,  a  furmife,  that 
they,  the  original  ventors  of  them,  are  the 
printing  author,  or  to  induce  a  belief  in 
themfelves,  that  fome  companion  may  have 
made  an  unfair  ufe  of  what  hath  been 
dropped  by  them  in  private  converfation, 
and  from  thence  to  be  uneafy  and  to  fuf- 
pedl,  perhaps,  feveral  of  their  occafional 
intimates.  Let  me,  therefore,  proteft  that 
I  wifh  to  be  guilty  neither  of  betraying 
what  has  fallen  under  the  general  fandtion 
of  free  gentlemanly  difcourfe,  nor  to  hurt 
any  particular  man ;  but  to  plead  for  my- 
felf,  that  a  thorough  fcrupulous  attention 
to  fuch  delicacies  would  prevent  my  wri¬ 
ting  at  all,  and  that  I  trull:  is  more  than 
any  individual  has  a  right,  upon  fuch  ground  * 
to  exadt  from  me. — Indeed,  the  more 
I  reliffi  a  man’s  difcourfe,  the  worfe  I 
fhall  ufe  him  at  this  rate.  Now,  I  am 
not  given  to  talk  much,  but  I  fit  a  great 
manv  hours  in  coffee-houfes,  where  I  can- 
not  help  liftening  to  the  difcourfe  of  young 
difputatious  barristers,  who  are  inclined  to 
Shew  their  talents  in  argument,  and  their 
ingenuity  in  obfervations  on  what  haspaffed, 
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to  whet  their  tongues  for  the  bar  by  dif- 
cuffing  points,  and  to  acquire  a  little  mo- 
deft  alfurance  in  fpeaking  before  company, 
Thefe  ftaid  counfellors  of  no  bufinel's,  re¬ 
tainers  to  great  men,  idle  members  of  par¬ 
liament,  old  benchers,  and  other  loqua¬ 
cious,  legal,  political  gentry,  that  news¬ 
papers,  and  nothing  to  do,  bring  in  my 
way,  are,  I  confefs,  my  beft  fources  of 
intelligence,  and  the  oracles  I  con- 
fult  for  the  better  underftanding  of  what 
I  read  in  political  pamphlets.  Being  un- 
accuftomed  to  gain  my  fubliftence  by  my 
pen,  and  not  having  acquired  the  knack 
of  writing,  I  am  fain,  very  often,  to  ufe 
the  words  of  the  perfons,  from  whom  I 
derive  my  knowledge,  from  a  poverty  of 
expreffion  that  I  labour  under,  and  an  un- 
readinefs  in  law-language,  a  propriety  in 
which  nothing  but  practice  at  the  bar  will 
give.  My  fearfulnefs  therefore,  in  mif- 
reporting  what  I  have  heard,  muft  iq 
fome  meafure,  apologize  for  my  not  having 
varied  fo  much  as  I  could  wifh,  the  habit, 
drefs,  and  peculiarity  of  the  relations  which 
I  retail.  For,  I  folemnly  declare,  I  fhould 
be  aftiamed,  wantonly,  to  make  any  illiberal 
ufe  of  what  men  of  honour  have  very  un- 
advifedly  uttered  in  my  prefence.  But, 
what  is  faid  in  a  coffee-houfe,  a  public 
walk,  or  at  a  mixed  dinner,  cannot  be 
deemed  a  perfect  fecret,  and  I  have  fore- 
born  alluding  in  the  leaft  to  any  of  them, 
and  have  delivered  every  thing  in  my  own 
.  '  anonymous 
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anonymous  perfon.  What  I  here  fay,.  I 
apply  to  the  middling  gentleman,  who, 
perhaps,  is  of  a  particular  party,  and  tho’ 
a  retainer  to  it,  a  man  of  worth ;  for,  as 
to  the  leading  men  of  all  parties,  I  have 
long  ceafed  to  think  they  mean  any  thing 
but  power,  places,  wealth  and  titles,  with¬ 
out  caring  at  all  for  the  public,  and  if  they 
do  the  ftate  any  good,  it  is  by  accident, 
or  becaufe  it  luits  fome  prefent  purpofe  of 
their  own,  and  not  for  the  fake  of  the 
community,  or  of  pure  patriotifm  itfelf. 
Nor  can  I  join  the  mobility,  and  dance 
round  their  hobby-horfe  Jack  of  Aylefbury, 
as  the  whores  in  the  Beggars  Opera  do 
round  Captain  Macheath.  But  I  fpeculate 
and  think  for  myfelf. 

I  wifh  to  have  government  refpedtable, 
and  my  principal  objection  to  the  fmall 
ware  of  miniftry  of  the  day,  is  that  they 
have  no  heads  at  all.  The  government  and 
the  laws  I  fhall  be  againfl:  changing,  be¬ 
ing  no  friend  to  innovations,  but  a  fincere 
one  to  liberty.  There  can  be  no  harm  in 
attacking  minifters ;  but,  let  the  Houfe  of 
Commons,  the  bulwark  of  the  democra¬ 
tic  part  of  the  ftate,  retain  its  dignity,  pre¬ 
rogatives,  and  independency,  and  let  the 
laws  be  faithfully  and  boldly  adminiftered 
without  refinements  orfophiftications.  One 
of  the  errors  of  the  times  has  been  the  ef¬ 
fort  to  diminifh  the  reverence  for  parlia¬ 
ment,  and  for  the  courts  of  law,  which  can 
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fend  to  nothing  but  to  arbitrary  power,  and 
the  governing  without  either,  or  to  a  ge¬ 
neral  diflolution  of  the  date,  to  anarchy  and 
mob.  The  remarks  which  I  have  freely 
made  on  the  AT.  againft  Bear,  and  the  K.  a- 
gainft  Woodfall ,  are  intended  to  check  that 
drain  of  legal  interpretation  which  revolts  the 
public  and  leads  to  a  diftruft  of  the  up- 
rightnefs  of  judicature,  by  introducing  je- 
i'uitical  cafuiftry,  in  lieu  of  plain,  obvious, 
common  fenfe.  It  will  never  do,  if  exer- 
ciicd  by  angels.  Diftrufl  will  beget  diflike, 
contempt,  odium.  Nothing  can  fupport 
penal  judgments,  where  the  freedom  of  the 
prels  is  concerned,  and  liberty  or  fuppofed 
liberty  at  Hake,  but  their  being  grounded 
on  an  exprefs  convidtion  (of  the  very  crime 
charged)  by  the  clear  verdidt  of  a  jury. 
Confirudtive  guilt,  the  creature  of  the 
bench,  will  not  be  endured.  It  will  make 
the  feat  ofjuftice  lhake  under  the  judge  who 
pronounces  it,  I  venture  to  foretell. 

Nothing  will  be  deemed  a  crime  that  is 
not  found  to  be  wilful  and  malicious .  My  Lord 
Hale  fays,  that  “  if  Afhoot  unlawfully  in  a 
hand-gun  at  the  cattle  or  poultry  of  B , 
and  the  fire  thereof  fets  another’s  houfe 
on  fire,  this  is  not  felony,  for  though 
the  act  he  was  doing  were  unlawful,  yet 
he  had  no  intention  to  burn  the  houfe 
thereby.”  And  this  intention  the  jury 
mud  judge  of.  So  “  in  trefpafs  for  break¬ 
ing  a  park-wall,  with  an  intent  to  kill 
deer,  the  jury  may  find  the  defendant 
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*e  guilty  of  breaking  the  wall  only ,  and  this 
“  is  a  good  verdict/’  And  whether  there 
was  in  the  act  the  wicked  intention  laid* 
the  jury  will  for  ever  judge.  The  autho¬ 
rities  of  Lord  Coke,  Lord  Hale,  Lord 
,  Vaughan,  and  Lord  Raymond,  will  jufti- 
fy  them  in  what  they  do,  and  fo  will  the 
very  dodtrine  advanced  by  my  Lord  Holt, 
in  the K.  againft  notwithstanding  amo- 
dern  compiler  of  crown-law,  the  briefiefs 
Serjeant  Hawkins ,  has  cited  it  in  his  book, 
as  an  authority  to  the  contrary.  One  ftn- 
gle  determination,  in  oppolition  to  allowed 
principles,  and  to  common  fenfe,  is  of  no 
avail,  let  the  name  of  the  judge  be  ever  fo 
refpedtable.  A  late  determination  upon  a 
variance  in  libel  was  mod;  certainly  con¬ 
trary  to  law,  where  28  and  pound  fhould 
have  been  28  th  and  pounds,  and  yet  was  ruled 
in  favor  of  the  defendant,  by  a  learned  and 
ingenious  judge  who  could  not  be  fuppofed 
to  incline  in  behalf  of  a  flanderer.  The 
law  fays  that  any  variance  is  fatal.  But 
this  means  that  “  where  a  letter  omitted, 
“  added  or  changed  makes  another  word, 
“  it  is  a  fatal  variance;  but  that  it  is 
“  otherwife  where  the  word  continues  the 
“  fame.  And  fo  it  was  adjudged  in  the 
<c  Queen  againft  Drake >  reported  by  Salkeld.” 
Indeed  fo  reafoning,  without  any  cafe, 
would  teach  a  man  to  expound  fuch  a  gene¬ 
ral  rule.  I  take  notice  of  this  recent  in¬ 
cident,  not  merely  for  the  fake  of  vindi¬ 
cating  the  law  from  anv  ludicrous  reproach 
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on  fuch  account,  but  to  (hew  that  a  Angle 
cafe  in  a  popular  point,  is  not  to  be  held 
facred  without  examination;  for,  were  it 
fo,  few  names  would  weigh  more  with  me 
than  that  of  the  perfon  alluded  to,  whofe 
works  will  for  ever  be  an  honour  to  him- 
felf,  as  well  as  to  the  profeflion  itfelf.  But 
modefty  on  firft  coming  into  office,  fear  of 
party  virulence,  and  the  hurry  of  an  affize, 
may  apologize  for  a  flip  in  a  very  able 
young  magiftrate,  cfpecially  where  he  errs 
on  the  merciful  fide,  by  too  literal  an  ad¬ 
herence  to  rule;  when  a  violent  determi¬ 
nation,  made  deliberately  by  a  forced  con- 
flrudtion  and  metaphyfical  reafoning,  in 
oppofition  to  the  letter  and  meaning  of 
plain  legal  principles,  and  of  prior  adjudi¬ 
cations  by  confummate  judges,  cannot  be 
excufed  or  vindicated  in  an  old  chief  juf- 
tice.  The  calling  of  fuch  a  determination 
a  cafe  in  point,  is  treating  law  as  if  it  were 
to  be  determined  by  the  letter,  and  not  the 
fenfc  of  a  cafe,  fyllabically  and  not  upon 
principle. 

I  cannot  refpedt  a  grand  judiciary  for  al* 
lowing  even  an  outlawry  to  be  reverfed  upon 
a  filly,  futile,  pretended  uncertainty  of  ex- 
preffion  ;  but  I  fliould  reverence  him  ftill 
lefs,  if,  on  fome  other  occafion,  he  fliould 
lupply  by  furprize  and  conftru£lion  a  fa£t 
not  found  by  a  jury.  Becaufefuch  contra- 
riant  conduct  would  make  me  fufpe£t  that 
he  would  adhere  literally  or  depart  iubftan- 
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tially  from  any  rule,  as  his  inclination,  fears, 
or  intereft  might  lead  him. 

By  the  way,  I  am  told  that  fpecial  plead¬ 
ing  is  nearly  kicked  out  of  doors,  owing  to 
a  recent  difcovery,  that  juftice  is  much  more 
likely  to  be  had,  when  parties  come  to  trial 
without  the  one  knowing  for  certain  what 
the  other  intends,  than  when  both  the 
charge  and  the  defence  areprecifely  fet  forth, 
and  nothing  can  really  go  to  ilfue,  but  what 
fhould  do  fo ;  and  at  the  trial  no  furprize 
can  poffibly  take  place  of  either  fide,  or  in 
any  refpedl.  This  will,  in  fome  meafure, 
as  I  fhould  divine,  prevent  the  afcertaining 
hereafter  of  what  was  in  any  particular  in- 
ftance  litigated  and  tried,  that  is,  one  caufe 
and  determination  from  being  a  rule  for  a- 
nother,  and  will  of  courfe  fubjedt  more  to 
the  fancy,  and  difcretion,  both  of  judge  and 
jury,  and  by  that  means,  leave  all  our  pof- 
terity  more  at  large  in  their  rights,  than 
they  would  otherwife  be,  to  the  great  fa- 
tisfadlion  no  doubt  of  the  litigious*  and  to 
the  certain  emolument  of  the  bar.  Seeing 
therefore,  that  juries  will  amplify  their  do¬ 
minion  in  this  quarter,  and  gain  to  them- 
felves  the  decifion  of  many  a  fuit,  which, 
but  for  this,  fome  legal  demurrer  would 
have  carried  diredllyto  the  bench  and  final¬ 
ly  clofed  ;  it  might  perhaps  be  fairly  expedt- 
ed,  that  juries  fhould  in  return  waive  fome 
of  their  antient  privileges  in  other  refpedts, 
and  not  be  over-refly  if  any  ingenious  judge 
fhould,  on  proper  occaiions,  be  willing  to 
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give,  nay  to  interpofe  and  obtrude,  by  right 
of  conftruftion,  his  fenfe  for  theirs  in  the 
verdift.  Reciprocity  is  equality,  and  one 
good  turn  deferves  another.  We  (hall  all 
be  in  equilibria  again.  Where  then  is  the 
harm  done? 

When  I  was  firft  entered,  as  it  is  called, 
of  the  law,  loon  after  leaving  the  Univer- 
lity,  and  before  my  father  and  elder  bro¬ 
ther  died,  I  took  advantage  of  the  liberty 
given  me  to  purchafe  law  books,  for  fur- 
niftiing  myfelf  with  the  beft  editions  of  all 
forts  of  books,  year  after  year,  and  by  what 
I  lately  learned  from  a  legal  gentleman  of 
my  acquaintance,  it  was  money  the  beft  laid 
out  of  any  that  I  ever  purloined  under  va¬ 
rious  pretences  from  my  progenitor.  For, 
according  to  this  fame  communicative  cof- 
fee-houfe  acquaintance,  there  is  now  an 
abfolute  monopoly  eftablilhed  in  books. 
The  proprietors  of  the  copy,  whether  au¬ 
thor,  or  bookfeller,  may  print  their  books 
on  the  worft  type  and  paper  imaginable, 
and  you  cannot  procure  any  other  edition, 
it  being  forfooth  their  property  as  much  as 
their  ftock  in  the  funds,  or  their  patrimony. 
The  ftatute  of  Queen  Anne,  entitled  “  an  aft 
“  for  the  encouragement  of  learning,  by 
<€  vcjling  the  copies  of  printed  books  in 
€€  the  authors  or  purchafers  of  fuch  co- 
“  pies,  during  the  times  therein  mention- 
€€  ed,”  taking  notice  of  the  praftice  of 
you,  bookfellers,  in  reprinting  books, 
and  other  writings,  without  the  conlent 
of  the  authors  or  proprietors,  to  their 
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very  great  detriment,  and  for  preventing 
fuch  practices  for  the  future and  “  for  the 
Ci  encouragement  of  learned  men  to  com- 
€€  pofe  and  write  ufeful  hooka,  enabled, 
“  that  the  author  or  bookfeller,  who  pur- 
“  chafed  the  copy  of  any  book,  Jlmll  have 
<c  the  £ble  right  and  liberty  of  printing  fuch 
“  book  for  21  years,  from  the  ioth  of  April 
“  1710.”  Until  lately  it  was  conceived 
that  this  adt  ve/led ,  according  to  its  title, 
a  property  which  did  not  exift  before,  du¬ 
ring  the  times  therein  mentioned,  and  that 
the  part  enadting  fuch  perfons  fhall  have 
the  foie  right  of  reprinting  for  21  years, 
imported  the  creation  of  a  future  right, 
from  April  1710,  to  the  foie  publication  for 
the  fpace  of  21  years,  which  at  the  end  of 
that  period  was  to  ceafe,  and  which  was  in 
oppofition  to,  and  for  preventing  the  general 
right  of  reprinting,  that  every  body  was  then 
in  poffieffion  of.  But,  as  this  legal  man  told 
me, the  whole  was  a  miftakej  however,  it  was 
excufable  enough,  in  fuch  a  perfon  as  my- 
felf,  for  Mr.  J.  Tates  had  died  of  the  fame 
opinion.  My  friend  affirmed,  there  was 
always  fuch  a  thing  as  literary  property  and 
copy-right  at  common  law ,  altho’  nobody 
had  difcovered  it,  and  altho’  the  makers 
qf  the  ftatute  of  Q^Anne,  having  no  fuch 
idea,  had  taken  no  notice  of  it,  and  had 
inadvertently  ufed  expreffions  that  implied 
the  contrary.  And,  if  I  would  but  think 
of  it,  I  ffiould  find  the  dodtnne  to  be  as 
found,  and  the  proof  as  plain,  as  that  of 
the  divinity  of  the  legation  of  Mofes,  from 
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the  mention  of  no  future  (late  ;  that  I  had 
probably  heard  of  Incus  a  non  lucendo ,  and 
of  revelations  a  non  revelando ;  and  this 
was  clearly  a  deduction  of  the  fame  kind. 
They  were  both  modern  difeoveries  of  great 
wits  and  lcholars.  After  this  I  durft  not 
alledge  the  common  definitions  of  pro¬ 
perty,  or  talk  of  occupancy,  &c.  the  prac¬ 
tice  of  all  nations,  the  ufage  of  our  own, 
common  lcnfe,  and  the  grammatical  im¬ 
port  of  the  ftatute  ;  but  1  ventured  to  afk, 
whether  the  power  given  by  that  ftatute, 
to  certain  great  officers,  to  regulate  the 
price  of  books,  extended  only  to  authors 
who  claimed  the  benefit  of  the  ftatute  ;  and 
whether  the  faving  claufe  therein  fortheuni- 
verfities,  would  vindicatetheir  printinghere- 
after  books  whofe  authors  could  be  found 
out?  He  made  me  no  anfwer.  Whereupon 
I  faid,  that  I  fliould  imagine  the  regulating 
claufe  as  to  price,  could  only  operate  upon 
the  right  conferred  by  that  adt  for  21  years, 
for  the  adt  muff  merely  intend  to  regulate 
the  ufe  of  the  property  which  it  gave,  and 
not  to  abridge  any  right  before  exifting  ; 
and  if  this  were  fo,  the  authors  who  did 
not  crave  the  aid  of  the  ftatute,  or  whofe 
books  had  been  publifhed  for  a  longer  time 
than  the  ftatute  gave  a  foie  right  to  their 
copy,  might  fell  their  books  at  any  price 
ever  fo  exorbitant,  and  could  not  be  pre¬ 
vented,  let  the  inconveniency  to  the  pub- 
lick  be  ever  fo  great.  Finding  this  drew 
nothing  from  the  gentleman,  I  defired  to 
be  informed,  whether  the  inventors  of  medi¬ 
cines. 
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dues,  machines,  bridges,  painters,  drawers, 
fculptors,  architects,  had  likewife  an  ex- 
clufive  right  to  the  copy  of  their  works. 
He  faid,  no,  for  dijlinguendum  ejl ,  domine , 
and  then  entered  into  niceties,  far  beyond 
thofe  of  the  learned  jefuit  Pafcal's  Provin¬ 
cial  Letters .  Not  comprehending  him  at 
all,  I  afked  whether  the  invention  of  a 
mulical  inftrument,  a  knife,  a  wheel,  a 
lever,  a  pump,  a  {hip,  a  compafs,  a  telef- 
cope,  a  watch,  &c.  See.  See.  were  not  as 
ingenious,  as  original,  as  ufeful,  as  labo¬ 
rious  difeoveries  by  the  mind,  as  excel¬ 
lent  productions  of  the  thinking,  rational 
faculty,  and  as  noble  thoughts  as  thofe 
which  are  exhibited  in  the  divine  legation , 
the  alliance  between  church  and  Jlate ,  the 
notes  upon  Pope ,  or  even  the  notes  upon 
S hakefpear , taken  accumulatively  \{ heplealed? 
Does  the  execution  of  the  former  in  brafs, 
iron,  wood,  ftone,  canvafs,  &c.  render 
them  lefs  valuable  ?  Is  there  any  in- 
trinfic  preference  in  paper  and  ink  ?  Can¬ 
not  fome  of  the  moft  ufeful  mechanical  in¬ 
ventions  be  imitated  and  multiplied  with 
as  much  eafe  as  the  copies  of  books  ?  Is 
not  a  monopoly  for  21  or  28  years  a  fuf- 
ficient  recompence  to  the  author  ?  Mujl  his 
family  or  their  afiigns  for  ever  enjoy  it  ? 
The  learned  perfon  exercifed  anew  his  fa¬ 
culties  of  dillinguifhing,  but  I  remained 
little  the  better  for  what  he  faid,  and  was 
fain  to  put  up  with  the  fad:,  being  utterly 
incapable  of  bearing  away  the  realon.  The 
tiTential  difference  between  the  invention 

of 
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of  the  mechanift  and  the  writer,  fo  that 
one  (hould  conftitute  perpetual  tranfmif- 
lible  property,  and  the  other  not,  I  could 
no  more  apprehend,  than  the  utility  re- 
lulting  from  rendring  either  fo  in  fociety. 
More  of  my  fenfes,  I  thought,  teftined 
in  behalf  of  mechanifm,  than  of  writing. 
However,  to  put  an  end  to  t}iis  jargon,  I 
faid  that  the  printers  and  booklellers,  who 
would  gain  fo  much  by  this  determination, 
at  the  expence  of  the  reft  of  the  world, 
nnift  be  unreafonable  fellows  indeed,  if 
they  any  longer  pretended  to  be  ignorant 
of  the  meaning  of  what  they  publifhed  and 
vended,  and  were  not  now  always  ready 
to  anfwer  for  the  contents  when  judicially 
called  upon  fo  to  do.  They  had  their  quid 
fro  quo .  Ignorance  of  fuch  property  would 
be  inexcufable.  They  ought  to  pay  for 
the  thoughts,  feeing  they  make  part  of 
their  legal  eftate.  And,  I  begin  to  think, 
upon  this  ground  it  is  nonfenfe  to  pretend 
that  they  don’t  know  what  is  the  true  ap¬ 
plication  of  every  word,  letter,  afterifk, 
or  blank.  The  learned  bench,  how¬ 
ever,  muft  on  their  part,  admit  that  thefe 
thoughts  being  property,  and  tranfmiffi- 
ble  for  ever,  muft  be  fomething  in  fa<ft, 
and  therefore,  their  nature  and  qualities 
may  as  well  be  fubmjtted  to  the  judg¬ 
ment  of  ajury,  as  thofe  of  an  horfe.  Some 
jockey  {hip  may  be  ufed  in  the  traffic  with 
either,  but  a  clear  fighted  jury  will  not 
be  cheated  by  idle  pretences.  It  is  really 
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odd,  that  when  thoughts  have  been 
reclaimed,  like  animals,  from  their  wild 
nature,  by  being  confined,  and  inclofed 
within  paper  and  books,  and  have  been 
adjudged  to  be  private  property  at  com¬ 
mon  law,  that  it  fliould  be  denied  that 
juries  can  try  this  fort  of  property!  I  do 
not,  Mr.  Almon,  underhand  it,  altho’ 
I  dare  fay,  you  do,  and  will  for  that  reafon 
be  unwilling  to  publifh  what  I  fay.  How¬ 
ever,  it  will  do  you  no  harm. 

So  many  ftrange  conceits  are  abroad,  that 
I  am  really  afraid  to  let  out  my  obfolete 
notions.  New  law,  new  hiftory  is  every 
day  appearing;  the  two  lafi:  thiilgs,  one 
would  think,  that  fhould  oroduce  novel- 
ties,  but  fo  it  is.  And  I  read  not  long  ago 
in  a  fafhionable  hiftoriographer,  that  reli¬ 
gion,  law,  or  forms  of  government,  were 
not  of  much  confequence,  the  whole  lay 
in  the  adminiftration  of  them,  and  that 
was  the  b eft  which  was  the  beft  admini- 
ftered.  For  which  reafon  I  prefume  this 
celebrated  writer  deems  it  not  neceffary  to 
be  ferupuloufly  exaCt  in  what  concerns 
them.  Indeed,  Mr.  Hume,  the  hiftorian, 
inftead  of  relating  actions,  matters  of  reli¬ 
gion  or  politics,  drawing  characters,  ac¬ 
counting  for  events,  or  reprefen  ting  the 
conftitution,  like  all  other  writers  before 
him,  ftrives  to  give  the  whole  in  a  different 
way,  and  having  a  good  deal  of  ingenuity, 
has  fo  far  fucceeded  as  to  give  another  turn 
to  almoft  every  thing,  infomuch  that  his 
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hiftory  is  neither  the  true  flory  of  this 
country,  nor  does  any  man  of  knowledge 
look  upon  it  as  iuch.  It  is  indeed  faid, 
that  new  conceits  with  refpedt  to  law,  re¬ 
ligion,  or  hiftory,  are  much  to  be  diftruft- 
ed;  they  dazzle  at  firft  light,  raife  a  notion 
cf  the  ftarter,  and  make  a  noife,  but  ge¬ 
nerally  in  the  end  turn  out  mere  ignes  fatui . 
In  law  and  hiltory  I  confefs  I  am  for  no 
novelties;  let  the  modern  Scottifh  doctors 
and  profeffors  of  morality,  one  after  the 
other,  like  the  old  fchool  fubtilizers  of  di¬ 
vinity,  fpin  what  theories  they  pleafe.  It 
is  indeed  indifferent  to  me  what  they  may 
write,  who  am  not  bound  to  read  any  of 
them.  But  I  (hall  not  be  pafiive  when 
new-fangled  legal  conceits  come  forth  in 
practice.  I  cannot  willingly  quit  my  an- 
tient  conftitution  and  law,  nor  eafily  be 
perfuaded  that  till  within  thefe  laft  ten 
years  we  ever  underftood  the  true  princi¬ 
ples  of  either. 

According  to  Mr.  Hume,  there  was  no 
idea  of  liberty  in  this  country  until  the 
acceffion  of  his  countryman  James  the  ift. 
Thole  who  framed  Magna  Charta ,  or  got 
it  fo  often  confirmed  under  Edward  the 
id,  the  makers  of  the  ftatute  of  treafons 
under  Edward  the  3d,  Lord  Chancellor 
Fortefcue  who  wrote  upon  abfclute  and 
limited  monarchy  under  Edward  the  4th, 
Lord  Chancellor  More  who  compofed  the 
republic  of  Utopia  under  that  of  Harry 
the  8th,  and  all  the  judges  of  England 

who 
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who  in  Queen  Elizabeth’s  time  refolved, 
that  the  Habeas  Corpus  was,  and  had  ever 
been,  a  writ  of  right  for  every  fubjedt  by 
the  common  law  of  England— Were  per- 
Tons  without  ideas  of  liberty,  according  to 
this  ingenious  Scotch  gentleman,  who  I 
dare  fay  does  not  know  that  we  have  no 
other  Habeas  Corpus  law  now  in  term 
time,  and  that  the  adt  of  Charles  the  2d 
was  only  to  render  it  grantable  by  any 
judge  in  vacation.  Had  this  paradoxical 
writer  entitled  his  work,  Curious  Relations 
of  fuch  Englifh  Affairs  as  moft  deferve  notice , 
with  fingular  Obfer nations  thereon ,  nobody 
would  have  expedted  a  complete  faithful 
hiflory  of  the  whole,  and  every  body 
fhould  have  read  what  he  wrote.  But  as 
it  is,  it  may  deceive  the  uninformed  reader* 
who  can  never  learn  truth  from  him,  al¬ 
though  he  may  the  art  of  writing  what 
is  not  fo. 

The  fame  refined  wit  gave  no  bad  fpeci- 
men  of  his  turn  for  the  extraordinary,  when 
in  remarking  upon  fome  fiippofed  errors  of 
Mr.  Locke ,  in  his  treatife  of  the  human 
underftanding,  he  coldly  and  fhortiy  ob¬ 
served  in  a  note,  that  it  is  probable  Mr, 
Locke  was  led  into  thefe  mi  (lakes  by  the 
fchoolmen ;  from  whence  any  common 
reader  would  conceive  that  Mr.  Locke  had 
dealt  much  in  thofe  writers,  and  relied 
greatly  upon  them,  whereas  his  principal 
defign  was  to  expofe  their  fubtleties  and 
method  of  writing  $  and  he  every  where 

X  profefies 
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profefles  a  thorough  contempt  of  them, 
and  teaches  mankind  how  to  get  rid  of  the 
fliackles  they  had  laid  upon  the  underftand- 
ing,  and  fully  and  fairly  to  ufe  his  own. 

This  philofophical  doubter,  in  a  Treatifc 
on  human  nature ,  -a  Herts,  that  “  naturally 
“  lpeaking  there  is  no  more  harm  in  a 
“  fon  killing  his  father,  than  in  a  young 
i(  oak’s  growing  up  and  killing  its  parent 
“  flock  without  ever  once  taking  into 
the  account  that  which  conlfitutes  the  el- 
fen  tial  difference  between  them,  the  reafon 
and  freedom  of  adfion  in  the  one,  which 
the  other  wants.  But  where  the  love  of  ' 
paradox  prevails,  it  is  no  uncommon  thing 
to  pafs  by  much  greater  conliderations  than 
thefe,  A  found  and  a  fubtle  underftand- 
ing  are  very  different  things.  Who  there¬ 
fore  need  be  l'urprized  at  his  difeovering 
Mr.  Locke  to  be  a  loole  reafoner,  and  Ba¬ 
con  no  very  original  genius! 

Pardon  me,  Mr.  Almon,  for  diverging 
fo  much  from  my  fubjedt.  I  halfen  to  a 
conclufion.  Many  of  my  latter  paragraphs  , 
are,  1  confcfs,  very  wide  of  my  original 
defign.  But  this  need  break  no  fejuares 
betwixt  us.  The  falc  of  the  pamphlet 
will  not  he  hurt  by  fuch  an  accumulation 
of  different  matters,;  they  will  all  ferve  to 
make  a  tail  for  dying  the  kite  with.  It 
will  catch  the  eyes  of  more  fpedtators,  I 
warrant  you,  on  that  very  account. 

Were  it  indeed  the  cudom  for  judges 
themfelvcs  to  print  their  own  judgments, 

efpecially 


(  157  ) 

cfpecially  In  newcafes,  (and  why  it  is  not  I  can¬ 
not  tell)  you  would  not  have  been  troubled 
with  thefe  obfervations.  I  with  to  have 
this  made  a  duty  of  their  office.  At  pre¬ 
fen  t,  I  am  always  uncertain  whether  what 
is  printed  be  a  faithful  report  or  not;  it 
comes  with  no  authority,  but  from  fome 
private  hand;  and  therefore  I  think  myfelf 
at  liberty  to  treat  it  like  any  other  publi¬ 
cation,  which  were  the  judges  themfelves 
to  put  it  forth,  I  could  not  fo  well  do. 
But  until  they  will  let  us  have  the  ge¬ 
nuine,  authentic  judgment  of  the  court, 
there  is  no  great  impropriety  in  my  endea¬ 
vouring  to  take  off  all  weight  from  what 
is  circulated  as  fuch,  and  feems  to  be  ex¬ 
ceptionable  in  many  refpedts.  How  can 
the  law  be  afcertained  without  fome  legal 
gazette  by  authority  ?  All  may  be  fpuri- 
ous,  or  all  may  be  true,  for  what  the  poor 
layman  may  know.  There  have  been  fe- 
veral  judgments  given  of  late  days,  which 
I  have  wiihed  to  come  at,  but  never  could. 
There  was  one  in  particular  in  the  Common 
Pleas  about  the  feizure  of  papers,  which 
ought  to  have  been  publifhed,  but  wTas  not, 
and  of  which  I  could  never  get  even  a 
note.  None  of  the  great  magiftrates  of 

o  o 

our  time  have  printed  their  judgments, 
neither  Lord  Hardwicke,  Lord  Mansfield, 
nor  Lord  Camden ;  but  on  the  contrary 
have  prevented  their  coming  abroad  as 
much  as  they  could.  A  fingle  expreffion 
js  frequently  material.  And,  if  what  they 
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pronounce  from  the  bench  be  law,  why  is  it 
not  to  be  promulgated  as  fuch  for  the  benefit 
of  the  fubjedt  at  large  ?  Let  any  one  look  intQ 
the  various  reporters,  and  fee  how  they  dif¬ 
fer  in  the  relation  of  the  fame  cafes.  In 
the  law  courts,  the  puny  judge  might 
certainly  report  yearly  all  the  new  cafes. 
They  would  not  be  many.  And  after  lub- 
mitting  them  to  his  brethren,  and  their 
adjufting  them  according  to  their  true 
meaning,  they  fhould  all  fign  this  annual 
report,  and  be  anfvverable  for  it,  and  the 
fame  ihould  be  printed  for  the  information 
of  the  world.  Until  this  be  done,  I  fhall 
never  treat  any  report  with  implicit  reve¬ 
rence.  And  lo,  Mr.  Almon,  I  wifh  yoi* 
good  night,  &c. 
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E  R  M  I  T  me  to  add  a  word  touch¬ 


ing  commitments  and  attachments  for 
a  contemDt  of  court  >  the  late  cafe  of 


Bingley  having  raifed  the  curiolity  of  many 


people  and  excited  their  lurprize.  It  is  the 
power  and  the  mode  of  proceeding  which 
I  mean  to  confider,  and  not  Mr.  Bingley 
himfelf,  who  has  been  the  publilher  of  all 
fort  of  libellous  trafli,  and  deferves  no 
countenance  from  any  man  of  liberal  edu¬ 
cation  or  principle.  There  are  many  cir- 
cumftances  attending  this  fummary  pro¬ 
ceeding,  which  I  cannot  fquare  with  the 
maxims  of  law  or  natural  julbice.  And 
yet  the  late  cafe  of  Bingley  is  lingular  in 
nothing  but  its  termination. 

I  take  it  that  any  difobedience  or  oppo- 
lition  to,  or  mifufer  of,  the  procefs  or  or¬ 
ders  of  a  court  of  law  is  puniihable  by  im¬ 
mediate  commitment,  becaufe  no  court 
can  either  maintain  or  execute  the  truft  re- 
pofed  in  it  by  the  conftirution,  without 
feme  penal  compulfion  on  the  party  fo  of¬ 
fending.  An  attachment  ought  to  go  di- 
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really.  Thejufticeof  the  kingdom  would 
otherwife  ftand  ftill.  Every  perfon  is  in- 
terefted  in  there  being  luch  a  vindictive 
power.  It  flows  of  neceffity  from  the  na¬ 
ture  of  a  court  of  juftice,  and  is  eifential 
to  it,  as  it  could  not  do  its  duty  without. 
This  power  or  prerogative  is  therefore  a 
neceflary  incident  to  it  at  common  law; 
and  there  is  no  ftatuteor  pofitive  law,  nor 
any  requifite,  to  warrant  it.  Wherefore  if 
any  party  to  a  cauie,  oflicer  of  the  law,  or 
other  perfon,  obilrudt  the  execution  of  pro- 
cefs,  or  the  proceedings  of  the  court,  or 
hinder  others  from  conforming  thereto,  do 
otherwife  than  is  enjoined  or  commanded 
by  their  precept,  or  forbear  to  do  what 
their  procefs,  rule,  order,  judgment  or  de¬ 
cree  require,  he  ought  to  be  forthwith  atr- 
tachcd.  And  for  this  rcafon  the  old  law, 
as  cited  by  Broke  from  the  year  books,  fays, 
“  contempt  (hall  be  anfwered  in  prope.r 
“  perfon,  and  not  by  attorney. ” 

However,  Lord  Ch.  B.  Gilbert  (or 
Bacon  the  abridger)  not  attending  to  this 
necefiity  for  fuch  power,  and  finding  that 
libels  were  called  now-a-days  contempts, 
feems  to  be  at  a  lofs  how  to  reconcile  im¬ 
mediate  attachment  with  the  principles  of 
the  conftitution,  and  with  the  grand  char¬ 
ter,  which  fays,  Nullus  liber  homo  impri - 
fonetur ,  niji  per  kgale  judicium  parium  Juq - 
rum,  vel  per  legem  terror,  and  therefore 
fuppofes  long  practice  alone  fe cures  its 
footing  in  the  law.  He  has  been  milled  by 

afTociatina: 
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aflociating  the  lawful  attachment  for  adlual, 
with  the  unlawful  for  conltrudtive  con¬ 
tempt.  The  former  is  abfolutely  neceffary 
for  the  maintenance  of  public  polity,  and 
therefore  legal ;  the  other  is  unnecefiary, 
warranted  by  no  pofltive  la\v,  and  therefore 
illegal.  The  latter  is  indeed  a  dominion 
fo  extraordinary,  fo  alien  from  the  confli- 
tution  of  this  country,  and  fo  privatory 
of  the  fubjedt’s  right  to  a  trial  by  jury 
for  every  mifdemeanour,  that  it  clafhes  with 
the  whole  fyftem  of  our  law.  Without  an 
immediate  power  of  coertion,  where  pro- 
cefs  is  refilled,  the  courts  could  not  go  on. 
But  in  all  other  cafes  no  puniihment  can  be 
Inflidted  but  through  the  medium  of  a 


jury.  With  refpedt  to  courts  martial,  &c. 
they  derive  their  exigence  from  ftatute,  as 
well  as  the  Handing  forces  which  they  con- 
trouh  There  is  indeed  in  Fitzherberf s 
Natura  B rev ium  no  mention  of  any  attach¬ 
ment  but  for  the  furtherance  of  jullice  and 
the  reftraint  of  injustice,  which  could  not 
be  if  the  ufe  of  it  now  contended  for  were 
either  common  or  legal.  However  as  op- 
pofition  to  procefs  implies  contempt,  and  a 
defpiflng  of  the  authority  and  dignity  of 
the  court  from  whence  it  iflues,  this  may 
have  given  rife  to  a  notion  that  everything 
which  betokens  any  flight  or  difapprobation 
even  of  the  ways  of  reafonino*  or  de- 
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meanor  of  any  judge,  is  likewife  a  con¬ 
tempt  of  the  court  within  the  meaning  of 
the  law  by  that  term,  and  will  enable  them 
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to  attach  a  party  guilty  thereof,  although 
fuch  flight  or  difapprobation  of  their  fen- 
timents  or  conduct  be  exprefled  merely  in 
difcourfe,  or  in  fome  publication  of  the 
prefs,  and  does  not  actually  interrupt  or 
diflurb  their  judicial  proceedings.  But  this, 
I  apprehend,  is  a  grofs  miflake,  and  an 
abufe  of  the  power  of  attachment,  which 
is  permitted  to  them  from  nothing  but  ab- 
folute  neceility.  Upon  that  fcore  alone 
this  penal  authority  begun,  has  been  prac- 
tiled,  and  can  be  eflabliflied  as  part  of 
the  law  of  the  land.  For,  €t  it  (hall  not 
4€  lie  in  any  one’s  power  to  defeat  the 
€c  rules  of  a  court  of  juflice,  or  to  render 
t(  them  ineffectual ;  neverthelefs  the  con- 
“  tempt  mud  be  certain,  and  not  doubtful ; 
“  for  elfe  a  party  may  perchance  be 
€i  wrongfully  committed,  which  the  court 
*'  will  be  cautious  not  to  do.”  In  three 
words,  a  contempt  of  the  court  means 
fome  efficient  contempt  of  the  law,  that 
is,  a  withAanding  of  its  procefs,  and  not 
an  idle  contempt  of  the  perfons,  under- 
itandings,  or  demeanor  of  its  temporary 
officers,  exprefled  out  of  court  and  merely 
in  words,  whether  written  or  unwritten. 
It  is  the  defeating  of  the  proceedings  of 
the  national  courts,  by  an  alfault  upon  the 
judges,  parties,  or  juries,  or  by  railing  luch 
a  diAurbance  as  to  prevent  juftice  being 
fairly  and  foberly  done;  or  elfe  the  defeat 
by  fome  means  or  other  of  their  procefs. 
And  it  is  nothing  elfe. 

The 
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The  fuppofing  of  a  man  to  be  amefnablo 
by  attachment  for  any  conftrudtive  con¬ 
tempt  which  does  not  impede  legal  pro¬ 
ceedings,  is  as  foreign  to  the  idea  of  this 
conftitution,  as  the  fuppofal  that  a  man  can 
be  bound  to  furety  of  the  peace  for  any 
thing  (before  judgment)  but  adtual  vio¬ 
lence  $  that  is,  for  any  conftrudtive  breach 
of  the  peace.  They  both  proceed  upon 
the  fame  principle  ;  the  abfolute  neceffity 
of  fomething  being  done  immediately ;  the 
one  for  the  prevention  of  interruption  to 
national  juftice,  the  other  for  the  preferva- 
tion  of  the  lives  and  properties  of  indivi¬ 
duals.  The  great  prevailing  luminary  of 
the  law,  in  his  prefent  perielion,  ever 
looking  at  the  principles  of  things,  will 
not  (I  truft)  difefteem  this  way  of  reafoning. 
Indeed,  I  fhould  guefs  he  would  treat  the 
notion  of  confidering  any  penman*  printer, 
or  bookfeller  (under  the  arbitrary  denomi¬ 
nation  of  a  libeller,)  as  an  aftual  breaker 
of  the  peace,  or  as  an  aftual  contemner  of 
the  court,  as  a  delufion,  vox  et  prceterea 
nihil ;  and  would  tell  the  perfon  who 
fhould  argue  to  that  end,  and  defire  an  at¬ 
tachment,  that  there  was  no  force,  or  .vio¬ 
lence  in  either,  but  what  was  the  work  of 
fancy,  a  mere  Infus  of  the  imagination.  It 
is  indeed  only  by  conftrudtion,  and  as  hav¬ 
ing  an  evil  tendency,  that  the  one  is  ftyled 
a  breach  of  the  peace,  and  the  other  a  con¬ 
tempt  of  the  court,  in  the  track  of  legal  dif- 
courfe.  The  man  wno  writes  abu lively, 

Y  intend? 
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intends,  perhaps  (though  I  believe  rarely) 
to  create  fome  public  difturbance ;  and  hS 
who  traduces,  refle&s  upon,  or  calls  in 
queftion  the  juftnefs  of  any  judgment,  may 
be  fuppofed  to  aim  at  diminishing  the  au¬ 
thority  of  the  court,  or  of  the  perfons  of 
its  judges;  but  not  being  immediate  out¬ 
rages,  or  the  ufe  of  force,  either  to 
fubdueany  individual,  or  to  withfland  the 
execution  of  any  law,  they  do  not  require 
mftant  luppreflion,  and  may  well  wait  for 
a  trial  by  jury,  whofe  bufinefsit  will  be  to 
confider  both  the  tendency  and  intent  of 
the  arraigned  words  or  writings,  and  to 
pronounce  whether  the  fame  be  advifed, 
malicious,  and  contrary  to  the  peace  of  our 
lord  the  king,  and  the  good  order  of  his 
realm  ;  or  no  more  than  pertinent  and  juft 
remarks  on  the  errors  and  malefeazance  of 
his  political  minifters  or  law-magiftrates. 
In  general  they  are  the  products  of  hackney 
writers  for  the  fake  of  a  livelihood. 

There  cannot  be  a  jufter  definition  of  a 
contempt  than  my  lord  Coke  s ,  which  fays, 
•*  this  word  is  ufed  for  a  kind  of  mifdc- 
u  mefnor,  by  doing  what  one  is  forbid- 
“  den ;  or  not  doing  what  one  is  com- 
fC  manded.”  And  by  old  judge  Croke’f 
TJizabeth,  it  appears  that,  4<  one  may  be 
“  imprifoned  for  a  contempt  done  in  court* 

“  but  not  for  contempt  done  out  of  court, 

9i  or  a  private  abufe.” 

I  much  doubt  whether  this  proceeding 
by  attachment  for  a  conftrudtive  contempt 

ef 
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of  the  court  be  very  antient ;  I  mean  for 
Writing  orfpeaking  degradingly,  irreverent¬ 
ly  or  contumacioufly  of  their  perfons,  or 
their  judicature.  My  lord  Vaughan ,  in 
Bujhelh  cafe,  takes  notice  of  two  or  three 
cafes  ;  but  I  think  one  may  gather  from 
what  his  lordfliip  fays,,  that  he  muft  have 
adopted  our  notion,  or  he  would  otherwife 
fcarccly  have  approved  what  was  done 
therein. 

“  One  AJlwick,  brought  by  Habeas  Cor- 
tc  pus  to  the  King*s-bench,  was  returned 
<€  to  be  committed  per  mandatum  Nicolai 
€€  Bacon  militis ,  domini  cujiodis  magni  fgilli 
t€  Anglice ,  virtute  cujufdam  contemptus  in 
€C  curia  cancellarii  fafti,  and  was  prefently 
t€  bailed,  the  return  being  too  general/' 

€€  On t  Apjley>  prifoner  in  the  Fleet,  be- 
u  ing  brought  up  on  Habeas  Corpus ,  was 
tc  returned  to  be  committed  per  confidcra- 
4C  tionem  cur  ice  can  cellar,  pro  contemptu  eidem 
“  curice  illato ,  and  upon  this  return  fet  at 
**  liberty/* 

Lord  Vaughan  fays,  “  in  both  thefe 
f<  cafes  no  inquiry  was  made,  or  confidera- 
**  tion  had,  whether  the  contempts  were 
*c  to  the  law  court ,  or  equitable  court  of 
€c  chancery ,  either  was  alike  to  the  judges; 
“  left  any  mam  ihould  think  a  difference 
u  might  arife  from  thence/* 

The  reafon  of  difcharging  the  prifo- 
4-  ners  upon  thofe  returns  was  the  gene- 
rality  of  them  being  for  contempts  to  the 
f ■  Court,  but  no  particular  of  the  contempt 
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t6  expreft,  whereby  the  KingVbench 
€C  could  judge,  whether  it  were  a  caufefor 
<c  contempt  or  not.” 

“  And  was  it  not  fuppofeable,  and  much 
C(  to  be  credited,  that  the  Lord  Keeper  and 
“  court  of  Chancery  did  well  underftand 
*?  what  was  a  contempt  deferving  commit- 
ment,  and  therefore  needed  not  to  be  re- 
€€  vealed  upon  the  return  ?” 

The  fame  Chief  Juftice,  in  the  fame  re¬ 
port,  mentions  likewife  the  following  cafe,, 
which  very  ftrongly  confirms  what  we  have 
Ventured  to  advance* 

George  Milton ,  imprifoned  for  con- 
tempt ,  fcandalous  words  of  the  court ,  and 
<c  convidted  of  drunkennefsy  the  caufes  were 
“  refolved  to  be  infuflicient,  and  therefore 
“  dimittitur  a  prifona ,  and  the  goaler  dif- 
“  charged  of  him ;  but  he  gave  bail  to  at- 
“  tend  the  pleafure  of  the  court.” 

My  dodtrine  is  ftill  corroborated  by  the 
cafe  of  “  William  Allen ,  who  was  brought 
(e  up  from  the  fleet  on  a  habeas  corpus ,  and 
“  the  warden  returned,  that  he  was  com- 
“  mitted  per  T.  dominum  Ellefmere  domi - 
“  num  cancellarium  pro  contempt u  in  non  per- 
<c  formatione  cujufdam  decreti  in  eadem  curia 
€C  fadliy  3  Feb.  anno  n  regis,  nunc  in  caufa 
<c  adtunc  ibidem  dependent e  inter  E.  Wood? 
<e  querent  em  &  didlum  Allen  def  And  on 
“  this  return  the  court  refufed  to  deliver 
“  him. 

Thefe  cafes  happened  in  the  reigns  of 
Queen  Elizabeth ,  and  James  the  ift,  and 
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are  to  be  met  with  (excepting  Milton  ^  in 
Serjeant  Moore’s  reports,*  where  are  feve- 
ral  inftances  of  perfons  delivered  by  the 
K.  B.  who  had  been  committed  for  con¬ 
tempts  of  decrees,  and  orders  of  the  privy 
council  and  court  of  requefts.  From 
whence  may  be  collefted  how  drift  the 
K.  B.  then  was  in  requiring  a  fpecification 
of  the  contempts,  for  which  the  commit¬ 
ment  had  been,  that  they  might  judge 
thereof. 

There  arefome  drange  in  dances  of  com¬ 
mitment  by  the  Court  of  Chancery,  in  the 
cafe  of  marrying  infants,  which  perhaps 
would  not  be  deemed  a  fufficient  caufe  by 
the  courts  of  law,  if  returned  on  a  Habeas 
Corpus .  There  is  one  in  the  cafe  -f-  of  a 
girl  married  without  confent  of  her  guar¬ 
dian,  although  fuch  guardian  was  not  ap¬ 
pointed  by  the  court. 

The  Chancer)  exercifes  this  power,  not 
on  bill  only,  but  on  petition,  as  being  the 
delegate  of  the  king,  who,  as  pater  patriae, 
is  faid  to  have  the  care  of  all  infants  lodg¬ 
ed  in  him  ;  and,  in  committing  the  offen¬ 
der,  they  imitate  the  courts  of  law,  which 
under  the  old  writ  of  ravifhment  of  ward, 
took  cognisance  of  this  offence,  and  in- 
flifted commitment  as  apart  of  the  puniffi- 
ment,  that  is,  they  pronounced  a  fentence 
of  imprifonment.  And  trefpafs  or  ravifh¬ 
ment  of  ward  is  the  proper  legal  fuit  for 
the  purpofe,  and  is  the  mode  of  obtaining 

remedy 
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remedy,  prefcribed  by  the  ftatute  of  the  I2tlj 
of  Charles  the  II.  which  was  drawn  by  Lord 
Chief  Juftic t  Hale.  However,  when  a  fi- 
milar  application  was  made  to  Lord  Chan¬ 
cellor  King,  hefaid  “  the  infant  girl  never 
44  having  been  under  the  care  of  the  court, 
44  nor  committed  by  the  court  to  the  cufv 
44  tody  of  the  defendant,  I  do  not  think 
44  this  an  immediate  contempt  of  the  court ; 
44  but  then  it  is  a  very  ill  thing  in  the  guar- 
44  dian  to  marry  this  child  to  his  own  fon, 
44  and  punifhable  by  information*,  and  I  will 
44  have  this  guardian  bound  over  with  fure<* 
44  ties,  to  appear  and  anfwer  to  an  informa - 
44  tion  to  be  exhibited  by  the  attorney  ge* 
44  neral  againft  him ;  and  let  the  child  be 
u  delivered  over  by  this  knavilh  guardian 
44  this  afternoon,  or  otherwife  to  (land  com- 
44  mitted/’J  A  very  fenfible  order,  as  it 
feems  to  me,  and  confonant  to  the  law. 

But  all  thefe  cafes  go  upon  the  principle 
of  that  contempt,  which  is  a  real  refiftance 
to  the  orders  of  the  court,  in  actually  tak¬ 
ing  away  the  infant,  who  is  either  fpecially 
its  ward,  or  otherwife  is  regarded  as  fuch 
by  the  police  of  the  realm.  This  abduc¬ 
tion,  or  fedudtion,  therefore  is  an  adtual  vio¬ 
lence  done  to  the  general  law  of  the  king¬ 
dom,  which  the  king  (by  his  Chancellor)  a$ 
father,  guardian,  and  confervator  of  all  in¬ 
fants,  is  compelled  to  put  an  immediate 
flop  to. 

In  Lilburri s  cafe,*  the  proceedings  were 
cancelled  by  parliament,  and  pronounced 
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to  be  Illegal;  and  yet  he  certainly  had^print- 
cd  and  publiflied  in  defiance  of  an  order  of 
the  court  of  Star-chamber,  My  Lord  Chief 
Juftice  Holt,  in  the  £>ueen  againji  Langley , 
laid  that  44  words  contra  bonos  mores ,  fpoke 
44  of  a  magiftrate  in  courty  is  a  contempt 
44  for  which  he  may  be  fined.”  Whether 
he  means  by  the  fummary  method  of  at¬ 
tachment  is  not  clear,  but,  if  he  does,  his 
meaning  muft  be,  provided  the  words  were 
fpoken  of  him,  in  his  prefence,  whilfl:  fit¬ 
ting  In  judgment,  fo  as  to  be  an  adtual  in¬ 
terruption  to  the  proceedings  of  the  court. 

I  queftion  whether  the  practice  of  attach¬ 
ing  for  contempts  out  of  court  by  writing, 
or  otherwife,  can  boaft  many  precedents ; 
but  whether  it  can  or  not,  it  appears  to  me 
to  be  contrary  to  the  fpirit  and  genius  of 
our  legal  frame.  No  inftance  occurs  to 
myfelf  prior  to  that  of  J  Wyatt,  the  book- 
feller,  for  publiihing  a  Latin  libel.  He  faid 
he  did  not  underftand  Latin9  and  named 
his  author  Dr.  Middleton .  Whereupon  an 
attachment  was  moved  againfl:  the  Dodtor, 
for  writing  a  libel  on  Bentley ,  a  dodtor  of 
divinity  in  the  Univerfity  of  Cambridge ; 
in  a  Latin  preface  to  a  book  about  the  li¬ 
brary  of  the  Univerfity ;  dedicated  to  Dr. 
Snape ,  then  Vice-Chancellor.  Middleton 
came  into  court  voluntarily,  and  confeffed 
he  was  the  author,  which  being  recorded, 
he  was  fined  50I.  and  ordered  to  find  fure- 
ties  for  his  good  behaviour.  This  I  have 
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read,  but  without  knowing  to  this  rrioM 
ment  upon  what  legal  bottom  fuch  a  cafe 
can  be  Supported,  and  yet’I  ftate  it  from  the 
repbrtof  a  judge  of  the  court,  at  the  time;* 
and  conceive  that  the  faid  publication  con- 
tained  likewife  a  libel  upon  the  court  of 
King’s  -bench,  although  Lord  Fortefcue  has 
omitted  to  Hate  that  material  circum- 
fiance. 

If  this  be  the  firft  cafe,  the  practice  is 
not  immemorial,  and  little  in  my  humble 
opinion  can  be  for  it.  » 

There  is  no  pofitive  law  for  attachment 
pretended  :  It  is  grounded  on  nothing  but 
the  right  inherent  in  all  courts,  to  punifh 
for  a  contempt  of  their  authority,  by  im¬ 
mediate  commitment.  And  the  very  rea- 
fon  of  the  thing  fhews,  that  this  contempt 
muftbe  a  refiftance,  in  fadt,  of  its  authorita¬ 
tive  mandates,  fo  as  to  prevent  its  doing 
juftice  through  the  kingdom. 

As  the  life  of  a  man,  or  his  property, 
may  be  deftroyed  by  an  adtual  breach  of  the 
peace,  fo  the  being  of  a  court  of  juftice 
ceafes  the  moment  that  its  authority  is  baf¬ 
fled  ;  and  therefore,  in  both  cafes,  force 
mull  be  immediately  had  reccurfe  to  in  or¬ 
der  to  fupprefs  counter-force.  The  vitals 
of  a  court,  an  individual,  and  property,  if 
in  imminent  danger,  mull  be  inflantly  fe- 
cured  manu forti . 

The  vulgar  fenfe  of  the  word  contempt, 
has  created  the  confufion.  All  contu¬ 
macy  of,  or  contumely  upon  the  perfon, 

exprefiions 
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expreflions  and  fentiments  of  a  judicial  of¬ 
ficer  and  magiftrate,  by  word  of  mouth 
or  writing,  is  in  common  parlance  a  con¬ 
tempt  ;  but  it  is  no  actual  withftanding 
or  defeating  of  the  proceeding  of  courts  of 
juftice,  to  which  the  name  in  a  legal  fenfe 
is  applied,  and  for  which  alone  an  attach¬ 
ment  fhould  go.  Neverthelefs,  every  un¬ 
due  difparagement  with  tongue  or  pen  of 
the  public  tribunals,  or  the  men  that  fill 
them,  I  wifh  to  have  punifhed.  It  is,  if 
any  thing  be,  the  proper  objedtof  the  in¬ 
formation  ex  officio .  In  God's  name,  let 
the  treatment  of  any  judge,  or  of  any  judg¬ 
ment,  with  caufelefs  banter,  fatire,  icorn, 
reproach,  or  ignominy,  and  the  libelling 
or  calling  of  either  needlefsly  in  queftion,  be 
fcourged  with  this  bitter  rod  of  criminal 
vengeance.  But  the  fuppofed  offender, 
fhould  not,  nay  cannot,  be  deprived  of, 
or  punifhed  without,  his  trial  by  jury. 
The  detenfion  of  a  libeller  in  prifon,  inde¬ 
finitely,  under  the  colour  of  contempt,  with¬ 
out  having  palled  fentence  of  imprifon- 
ment,  is  I  conceive  illegal.  His  offence, 
if  proved  to  the  fatisfaction  of  the  jury, 
upon  indictment,  information  or  adtion, 
deferves  to  be  highly  punifhed.  But,  as 
it  does  not  flop  the  procedure  of  the  juftice 
of  the  kingdom,  it  is  not  like  an  affault 
upon  the  court  during  a  trial,  the  repulfion, 
eluiion  or  deftrudtion  of  procefs,  a  fraudu¬ 
lent  ufe  of,  or  the  prevention  of  obedience 
in  others  to  it.  And,  therefore,  no  reafon 
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ex  neceffitate  rei ,  can  be  given  for  a  departure 
from  the  conftitutional  mode  of  purfuing 
fuch,  more  than  other  affronts,  unlefs  it 
may  be  by  appropriating  the  information 
ex  officio  to  this  fpecial  purpofe,  becaufe 
judges  condudt  ought  to  be  more  irre¬ 
proachable  than  that  of  other  men.  If 
the  libelling  of  them  be  more  pernicious, 
let  the  punifhment  of  thofe  convidted  fall 
the  heavier.  But  thefe,  in  my  opinion, 
will  be  diftindlions  enow.  Befides,  there 
is  a  weighty  objection  againft  the  ex- 
ercife  of  this  power  of  attachment  by 
the  court,  where  national  juftice  can  go 
on  without  it,  which  is,  that  the  court 
libelled  will  be  party,  profecutor,  and 
judge;  three  characters  that  fhould  not 
meet,  where  it  can  be  avoided.  The  frailty 
of  human  nature  will  bear  me  out,  in  fay¬ 
ing,  that  under  fuch  circumftances  the  ju¬ 
dicature  cannot  be  impartial  and  indiffer¬ 
ent,  which  is  the  firft  requifite  in  the  ex- 
ercife  of  criminal  jurifdidtiom 

Is  it  not,  moreover,  poffible  that  judges 
may  fo  execute  their  offices,  as  to  raife  juft 
apprehenfions  of  their  turning  the  law  to 
the  oppreffion  of  the  fubjedt,  efpecially  in 
crown-profecutions ;  and  that  their  ways 
of  compelling  this  may  afford  juftifiable 
grounds  for  animadversion,  and  for  the 
controverting  of  the  conftitutionalnefs  of 
their  adjudications  ?  The  remarks  of  Sir 
John  Hawles  upon  feveral  ftate  trials,  prior 
to  the  revolution,  were  thought  to  be  mod 
material  and  juft  ;  they  were  of  great  fer- 
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vice  at  that  period,  have  fince  been  con- 
ftantly  printed  in  the  collection  of  ftate 
trials,  and  tho’  very  fevere,  are  not  deem¬ 
ed  any  abufe  of  the  prefs,  but  a  true  ufe 
of  it. 

Where  what  I  do  does  not  in  fad  inter¬ 
rupt  or  difturb  the  proceedings  of  a  court, 
I  will  deny  the  legality  of  its  power  to 
attach  me.  No  judge  has  a  right,  by  that 
terror,  to  fhut  my  mouth,  or  to  prevent 
my  pen  from  cenfuring  what  I  think  er¬ 
roneous  in  his  diftribution  of  public  juftice. 
At  the  fame  time,  no  man  reverences  the 
prefent  fet  of  judges  more  than  myfelf, 
fincerely  believing,  that  few  periods  of  time 
have  produced  men  of  more  fcience  upon 
the  bench,  of  more  integrity  or  underftand- 
ing,  infomuch  that  it  would  be  difficult 
to  make  a  change  for  the  better,  unlefs 
you  could  pick  out  another  Tates  from  the 
bar.  I  honour  their  offices  as  the  moil 
beneficial  of  all  to  a  free  ftate,  and  therefore 
think  they  fhould  be,  if  they  are  not,  ren¬ 
dered  worthy  the  acceptance  of  the  firft 
men  in  the  profeffion.  Neverthelefs,  I 
will  never  fubfcribe  to  the  putting  them 
above  the  infpeftion  of  their  country. 
Power  and  authority,  without  check,  may 
induce  men  of  honour  to  be  more  arbitrary 
than  they  fhould  be ;  and  I  can  eafily  ima¬ 
gine,  that  very  extraordinary  men  may  be 
pofleffed  of  prerogative  and  ariftocratical 
notions,  which  may  be  extremely  perni¬ 
cious  to  fuch  a  common-wealth  as  ours.  If 
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they  can  introduce  and  eilablilh  for  law  their 
own  ways  of  thinking,  by  folemn  judg¬ 
ments  from  the  bench,  the  moft  dangerous 
iliffia,  may,  when  fecure  from  the  revilion 
of  the  public,  become  by  time  refpedtable, 
and  venerable,  and  be  hereafter  alledged 
as  precedents,  and  the  real  eltablilhed 
law  of  the  realm.  Let  no  man,  therefore, 
whillt  a  parliament  fubfifts,  fubmit  to  be 
attached,  at  the  will  of  any  court,  for 
having  merely  been  guilty  of  contemptu** 
ous  writing,  and  have  no  alternative  left, 
but  that  of  anfwering  their  interrogatories, 
or  being  imprifoned  as  irrecoverably  contu¬ 
macious  for  life.  Unlefs  luch  perfon  has 
vrithftood  their  procefs,  and  actually  re¬ 
filled  their  legal  authority,  let  him  not, 
without  making  complaint  to  the  commons 
affembled,  be  attached  at  all,  for  a  moment. 
No  conftrudlive  denial  of  their  authority, 
dignity  or  uprightnefs,  will  be  a  warrant 
for  fuch  attachment.  Let  them  proceed 
by  due  courfe  of  law,  and  put  the  prefumed 
malefador  upon  his  trial,  by  information  ; 
no  man  Ihould  be  above  controul,  or  out 
of  the  reach  of  punilhment,  in  fome  way 
or  other. 

I  have  been  the  more  large  upon  this  head, 
becaufe  it  is  faid,  that  attachment  is  a  pro¬ 
cefs  which  iffues  at  the  difcretion  of  the 
court. 

Having  laid  thus  much,  to  evince  what 
I  take  to  be  the  contempt,  for  which  an 
attachment  is  folely  warrantable,  I  Ihall 
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now  take  the  liberty  of  confidering  curforily 
the  mode  of  proceeding  under  it,  wherein 
are  fome  things,  which  I  cannot  reconcile 
to  my  legal  notions. 

It  may  be  awarded  by  the  court,  it  is 
faid,  upon  a  bare  fuggeftion,  their  own 
knowledge,  or  upon  affidavit,  without  any 
appeal,  indictment  or  information,  and  may 
be  executed  on  a  Sunday.  The  party 
ferved  with  the  writ,  muft  enter  into 
a  recognizance  to  appear  at  its  return. 
Indeed,  if  the  offence  be  done  in  court, 
and  appear  from  confeffion,  view  of  the 
judges  themfelves,  or  examination,  the 
court  may  record  the  crime,  and  commit 
the  offender  direCtly  for  judgment.  But 
there  is  ufually  no  more  than  a  rule  to  fhew 
caufe,  unlefs  the  contempt  be  of  a  flagrant 
nature,  and  pofltively  fworn  to ;  in  which 
cafe  the  party  is  ordered  to  attend  in  perfon, 
as  muff  every  one  againft  whom  an  attach¬ 
ment  is  aClually  granted;  and  if  he  fhall 
be  apparently  guilty,  the  court  in  difcre- 
tion  will  either  commit  him  immediately, 
in  order  to  anfwer  interrogatories,  to  be 
exhibited  againft  him,  concerning  the  con¬ 
tempt  complained  of,  or  will  fuffer  him 
to  enter  into  a  recognizance  to  anfwer  fuch 
interrogatories,  if  he  fully  anfwer,  and 
can  fwear  off  the  contempt,  he  is  dis¬ 
charged,  and  the  profecutor  may  proceed 
againft  him  for  perjury,  if  he  fee  caufe. 
Ignorance  of  the  law,  will  he  no  juftirica- 
tion  of  any  illegal  act,  but  may  be  offered 
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in  mitigation.  If  he  deny  part  of  the  con-? 
tempts,  and  confefs  others,  he  fhall  not 
be  difcharged  as  to  thofe  denied,  but  the 
truth  of  them  fhall  be  examined ;  and  if 
his  anfwer  be  evafive,  as  to  any  material 
part,  he  (hall  be  punifhed  in  the  fame  man¬ 
ner,  as  if  he  had  confefled  it. 

The  court,  it  is  faid,  will  not  now  bail 
a  man  taken  up  for  a  contempt,  unlefs  he 
give  fecurity  to  anfwer  interrogatories.* 
Formerly,  the  parties  own  recognizance 
ufed  to  be  thought  fufficient,  but  of  late 
years  two  fureties  have  been  infilled  upon. 
The  interrogatories  muft  be  tendered  to 
him  within  four  days,  or  he  may  move  to 
be  difcharged.  But,  by  the  pra&ice,  they 
need  not  be  filed,  till  fo  long  after  fureties 
given,  unlefs  the  party  be  in  cuflody,  when 
no  fecurity  at  all  is  requifite. 

With  refpedt  to  courts  of  equity,  it 
is  faid,  that  the  chancery  never  fuffer  per- 
fons  to  be  examined  on  interrogatories  to 
bring  themfelves  into  contempt.  But, 
where  a  contempt  is  exprefsly  fworn  againft 
them,  will  give  them  leave  to  be  examined 
by  way  of  purgation,  on  perfonal  inter¬ 
rogatories,  in  order  to  clear  themfelves.'f* 
Indeed,  if  the  contemnor  deny  the  con¬ 
tempt,  the  profecutor  may  take  out  a  com- 
miffion  to  examine  witnefles  to  prove  it, 
and  the  contemnor  fhall  be  permitted  to 
name  no  more  than  one  comtniflioner,  not 
to  examine  any  witnefles  at  large  for  him- 
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felf,  but  be  confined  to  the  crofs-examina- 
tion  of  the  profecutors.  On  proper  affi¬ 
davits  indeed,  the  court  will  indulge  the 
contemnor  with  the  liberty  of  examining 
witneffes  to  particular  points.  However, 
my  Lord  Chancellor  King  declared,  he 
thought  the  rule  very  hard,  and  as  the 
profecutor  might  examine  one  in  contempt 
on  interrogatories,  he  ought  to  be  content 
with  his  oath.  'The  Exchequer,  in  cafes  of 
very  great  contempt,  where  a  party  is  exa¬ 
mined  on  interrogatories,  and  denies  it, 
have '"given  liberty  to  the  profecutor  to  exa¬ 
mine  witneffes  to  faljify  this  denial.* 

The  courts  of  equity,  therefore,  are  lefs 
merciful  to  a  fuppofed  criminal  than  the 
courts  of  law,  where  no  teftimony  is  re¬ 
ceived  to  falfify  the  examination  of  the 
party ;  and,  in  truth.  Lord  King  might  well 
itare  at  fuch  a  practice  obtaining  in  chan¬ 
cery. 

The  recognizance,  fecurity,  fine,  and 
imprifonment  in  contempt ,  are  all  at  thedif- 
cretion  of  the  court,  that  is,  fecundum  dif- 
cretionem  boni  viri.  And  to  the  queftion 
Vir  bonus  ejl  quis?  the  anfwer  fays,  qui 
confulta  patrum ,  qui  leges ,  juraque  fervat* 
But,  by  what  we  have  feen,  there  is  no 
precife  rule  in  the  cafe,  and  the  whole  is 
pretty  indeterminate,  not  only  the  punish¬ 
ment,  but  the  evidence  and  the  examina¬ 
tion.  Now,  according  to  Lord  Chief 
Juftice  Camden ,  “  Difcretion  is  the  law  of 
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€C  tyrants,  it  is  always  unknown;  it  is 
€(  different  in  different  men;  it  is  cafual, 
“  and  depends  upon  conftitution,  temper, 
*c  and  paffion ;  in  the  belt,  it  is  oftentimes 
“  caprice;  in  the  worft  it  is  every  vice, 
4C  folly,  and  affedlion,  to  which  human 
tc  nature  is  liable.”  For  my  own  part, 
being  one  of  the  people,  I  adopt  the  qo* 
tion  of  the  old  Romans,  who  (according 
to  Tully)  faid,  populariter  loquendo  lex  eji , 
qucc  fcripto  fancit  quod  vulty  aut  jubendo  aut 
vetando . 

This  Fnglifh  inquifition  is  carried  on 
much  like  the  foreign.  For,  the  defen¬ 
dant  having  entered  into  a  recognizance, 
and  giving  fureties  to  anfwer  interrogato¬ 
ries  ;  To  foon  as  they  are  prepared  he  is 
ferved  with  a  written  notice  of  the  time, 
place  and  perfon  he  is  to  attend,  in  order 
to  be  examined;  but  he  is  not  fuffered  to 
take  a  copy,  nor  indulged  with  a  fight  of 
the  interrogatories  previous  to  his  exami¬ 
nation,  and  no  counfel  or  follicitor  is  ad¬ 
mitted.  However,  the  defendant,  thus 
inops  confilii  &  ore  tenus ,  may,  if  fharp  and 
learned  enough,  demurr  to  fuch  interroga¬ 
tories  as  are  leading,  improper  or  imperti¬ 
nent.  For  there  is  no  way  but  to  anfwer 
or  demurr. 

When  this  fcene  is  clofed,  the  curtain 
draws  up,  and  he  is  brought  before  the 
mafter,  with  the  interrogatories  and  depo- 
fitions,  and  may  have  copies  of  both,  and 
counfel  and  follicitor.  The  bufinefs  of 
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this  officer  is  to  report  the  whole  matter* 
the  refufal  or  anfwer,  with  fuch  other  par¬ 
ticulars  as  he  fhall  think  fit.  And  upon 
his  report  the  court  proceed  to  judgment. 

In  North  againft  Wiggins ,  an  attachment 
was  moved  for  at  once  againft  the  de¬ 
fendant,  for  abufing  the  officer  who  ferved 
the  procefs  upon  him,  and  for  fpeaking 
contemptuous  words  of  the  court.  But  a 
doubt  arofe  whether  the  rule  fhould  be  ab- 
folute,  or  only  to  fhew  caufe,  where  the 
words  are  fworn  to  by  one  perfon  only ;  the 
rule  in  chancery  requiring  two  affidavits,  to 
deprive  the  party  of  the  benefit  of  fhewing 
caufe.  Whereupon  a  fupplemental  affida¬ 
vit  was  filed,  and  the  point  not  determined. 
However,  Lord  Chief  Juftice  Hardwicke 
faid,  “  he  fhould  be  unwilling  to  eftablifh 
*e  a  practice,  that  would  put  it  in  the 
<c  power  of  one  hardy  man  to  hinder  an- 
Cff  other  of  an  opportunity  of  defending 
“  himfelf,  before  he  was  reftrained  of  his 
€C  liberty.”* 

The  Court  of  King’s  Bench,  when  Lord 
Chief  Juftice  Holt  was  at  the  head  of  it, 
ruled,  that  <c  there  ought  to  be  no  interro- 
gatory  leading  to  a  penalty. ’’•J*  But  in 
the  “  K .  againft  Barber ,  the  defendant 
“  having  prefented  a  petition  to  the  com- 
mon  council  of  London,  reflecting  on 
tc  an  alderman,  and  having  ufed  con- 
‘  •  temptuous  words  of  the  Court  of  King’s 
(e  Bench,  an  information  went  for  the? 
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* 6  alderman,  and  an  attachment  iffued  fcf 
w  the  court.  By  the  interrogatories  the 
€C  defendant  was  afked  whether  be  did  not 
t€  prefent  fuch  a  petition,  and  ufe  fuch 
c<  and  fuch  words  ?  Whereupon  he  moved 
“  to  have  fo  much  thereof  as  related  to 
ic  the  prefent ing  flruck  out,  becaufe  it  was 
“  making  him  acufe  himfelf  of  that  which 
“  would  convid  him  of  the  libel.  And 
4€  the  court  ordered  that  part  to  be  ftruck 
€t  out,  and  faid  he  was  not  obliged  to 
“  anfwer  it,  but  he  might  be  afked  whether , 
“  when  the  petition  was  prefent  ed>  he  did  not 
€C  fay  f<>  and  fo”t  Fr0lTl  whence  I  fhould 
colled*,  that  the  court  being  no  ways  in- 
terefted  in  the  abufe  upon  the  alderman* 
would  not  be  ancillary  to  the  furnifhing  of 
evidence  on  the  information  ;  which  would* 
however,  be  the  cafe,  if  the  defendant  con- 
feffed,  in  his  depolition  or  examination,, 
his  having  uttered  written  fcandal,  for  none 
other  could  be  prefent  ed. 

They  permitted,  for  that  reafon*  this 
interrogatory  to  be  fupprefled,  but  took 
care  to  pronounce,  that  he  might  be  di^ 
redly  afked  as  to  his  fpeaking  of  the  con**' 
temptuous  words,  which  he  was  accufed 
of  having  vented  againft  the  court,  at  the 
time  that  fuch  petition  was  prefented ; 
leaving  the  proof  of  whom  it  was  pre¬ 
fented  by  to  another  examen.  The  court 
charged  him  with  contempt  of  them  by 
fpeech  only;  therefore  the  proof  of  that 
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was  all  they  wanted  for  punishment,  and 
accordingly  declared  their  opinion,  that  he 
might  be  interrogated  as  to  that  point 
blank,  which  feems  really  to  me  to  be  ah 
interrogatory  leading  to  penalty ,  and  which 
ought  not  to  be,  by  the  rule  above  laid 
down*  But  thus  it  is,  and  always  will  be, 
when  the  party  interefted  (no  matter  whe¬ 
ther  from  pride,  love  of  power,  refentment, 
or  money)  is  to  judge  in  his  own  caule, 
there  is  no  meafure  obferved.  And  in 
truth,  to  what  other  end  any  interrogation, 
as  to  the  crime  charged,  Should  be  forced 
upon  the  defendant  in  any  criminal  matter, 

I  cannot  conceive.  Unlefs  he  be  sliced  to 
things  leading  to  the  conviction  of  him- 
felf,  that  is,  to  a  penalty;  I  fee  not  of 
‘  what  ufe  fuch  examination  would  be  to 
the  profecutor  or  accufer.  It  mult  be  the 
molt  nugatory  of  all  things.  For  which 
reafon,  to  fpeak  the  plain  truth,  this  ques¬ 
tioning  infilled  upon  by  the  court  in  con¬ 
tempt,  is  always  to  make  a  man  accufe 
himfelf,  contrary  to  the  unanimous  voice 
of  the  laws  of  England,  from  the  begin¬ 
ning  of  time  down  to  the  prefen  t:  it  is 
not,  it  cannot  be  in  favour  of  him,  or  by 
-way  of  letting  him  purge  and  purify  him¬ 
felf;  for,  if  it  were,  it  would  only  take 
place  when  requeued  by  himfelf.  Indeed 
by  what  all  the  books  lay,  this  interroga¬ 
tion  was  introduced  for  the  defendant's  ov.  n 
purgation  or  purification,  fomewbat  upon 
the  fame  principle  with  the  old  wager  at 
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law.  The  judges  conftantly  declare  it  is 
meant  as  a  favour  to  him*  And  that  it  was 
originated  for  this  purpofe,  I  have  not  the 
leaft  doubt.  But  as  managed  at  prefent, 
it  is  a  downright  inquifition,  and  the  mod; 
coftly  favour  that  can  be  prefled  upon  a 
man.  It  is,  in  the  lingo  of  the  ftreets, 
being  deadly  good;  and,  in  the  language 
of  gentlemen,  infamoufly  nonfenfical. 

Very  little  reflection  will  eftablifh,  I 
think,  to  every  man’s  convidtion  what  is 
advanced.  All  the  world  know,  that  by 
our  laws  no  man  can  be  bound  to  acufe 
himfelf;  now,  if  a  libeller,  or  conftrudtive 
contemnor  of  the  court  can  be  attached, 
and  forced  to  give  furety  for  anfwering  in¬ 
terrogatories,  or  be  comniitted  in  default 
thereof  to  the  bonds  of  a  prifon  for  life; 
and  thefe  interrogatories  not  only  may, 
but  muft  tend  to  his  convidtion,  if  anfwer- 
ed  affirmatively;  I  think  the  neceflary  con- 
clufion  is,  that  a  man  in  fadt  can  be  bound 
to  accufe  himfelf,  although  by  law  it  is 
forbidden. 

Is  it  not  then,  with  refpedt  to  the  law  of 
interrogatories,  the  true  expofition  (which 
is  laid,  as  before-mentioned,  to  be  the  rul$ 
in  'chancery)  that  it  never  differs  performs 
to  be  examined  again  ft  their  will,  to  bring 
them] elves  into  contempt ;  but,  where  a  con¬ 
tempt  is  exprefsly  fworn  againft  them,  and 
they  defire  it,  the  court  will  give  them 
leave  to  be  perlonally  interrogated  to  clear 
themielveSc  In  fiich  cafe,  the  queftiofis 

cannot 


(  i83  ) 

cannot  be  too  direct,  leading  and  pointed. 
He  has  waived  the  law  in  his  favour,  hope-* 
ing  and  trufting  he  fhali  be  a  gainer  thereby. 
Volenti  non  fit  injuria . 

I  have  no  authority  for  faying,  fuch  will 
be  the  conftruefion  of  my  lords  commii- 
lionersj  but  1  am  quite  fure  it  will  be  that 
of  common  fenfe,  the  old  .friend  of  their 
friend  my  Lord  Mansfield ,  who  has  never 
avowedly  departed  txom  it,  but  for  the 
fake  of  reverling  Mr.  Wilkes’s  outlawry, 
(which  was  at  worft  but  a  kind  fort  of 
treachery)  and  then  his  iordfhip  took  the 
trouble,  in  a  memorable  introductory 
fpeech,  to  declare,  that  he  was  free  from 
fear  ;  although  the  audience,  it  muft  be 
confeffed,  was  very  numerous  and  formi¬ 
dable  in  its  appearance,  the  caufe  a  little 
ticklifh,  and  the  panegyric  upon  his  own 
fortitude  fomewhat  extra-judicial  and  irre¬ 
levant  to  the  matter  before  the  court,  as 
well  as  abfolutely  uncalled  for  by  the  mer¬ 
ciful  judgment  he  was  refolved  to  conclude 
with.  It  was  in  truth  a  mere  oratorial 
excrefcence,  if  I  may  be  permitted  f pace 
tanti  vinj  fo  to  fay.  And  now  I  mofi  cor¬ 
dially  beg  pardon  for  being  fo  eccentric 
myfelf.  Petimus  damufque  vicijjim . 

I  have  heard  fome  common-rote  lawyers 
talk  of  this  extortion  of  an  anfwer  to  in¬ 
terrogatories,  under  pain  of  perpetual  itn- 
prifonment,  as  analagous  to  the  forcing  of 
a  criminal  at  the  bar,  to  hold  up  his  hand  and 
plead,  undei;  pain  of  being  prefied  to  death. 

-  "  '  '  The 


(  ) 

Thepreflure,  or  penalty,  I confefs is  notmuch 
lefs  afflicting;  but  I  deny  the  fimilitude,  un- 
lefs  the  party  be  forced  to  plead  guilty,  or 
upon  his  oath  to  declare  he  is  not  guilty; 
neither  of  which  particulars  did  I  ever  yet 
fee,  or  hear~any  example  of  in  this  country. 
On  the  contrary,  all  judges  ufe,  as  it  were, 
a  gentle  fort  of  force,  to  induce  everv  pri- 
foner,  or  defendant,  to  fay  he  is  not  guilty. 
No  oath  is  required,  and  the  Engiiih  law 
abominates  the  idea  of  pleading  under  fuch 
a  pofiible  torture  to  the  confcience,  in  any 
criminal  proceeding.  Thefe  fhort-fighted 
lawyers  then  fay,  the  imprifonment  is  not 
for  the  original  contempt,  but  for  the  fub- 
fequent  one  ;  and  that  furely  is  an  aCtual  re- 
fiftance  of  the  court ;  and  the  commitment 
is  not  for  life,  but  until  compliance  with 
the  rule  and  order  of  the  court.  This  is  a 
moft  ingenious  vindication,  and  would  have 
fome  weight  did  it  not  proceed  from  petitio 
principii,  the  begging  of  the  very  queftion  in 
difpute,  which  is,  the  right  of  the  court  to 
make  fuch  rule  or  order.  And  therefore 
until  that  right  be  made  out,  I  fhall  not 
make  any  anfwer  to  fuch  followers,  bullies, 
and  bravoes  of  fo  truly  impertinent  a  beg'* 
gar,  however  fturdy  in  mien. 

Tjhe  court  profefles  the  examination  to 
be  inftituted  as  a  favour  to  the  defendant; 
if  it  be  fo,  it  is  not  of  ftridt  right,  and  if 
the  perfon  to  be  indulged  does  not  defire  it, 
but  protefis  againfl  it,  what  pretence  can 
there  be  for  its  taking  place  ?  There  is 
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really  much  good  fenfe  and  humanity  In 
the  inftitution  itfelf.  It  is  the  abufe  of  it 
which  is  alone  to  be  complained  of.  For  a 
party  may  prima  facie  appear  to  have  done 
Something  defignedly  to  prevent  the,  exe¬ 
cution  of  juftice,  and  cannot  bring  proof 
to  exculpate  himfelf.  He  therefore  fues 
to  the  court,  as  for  a  favour,  to  be  per¬ 
mitted  to  fwear  to  his  own  innocence. 
The  proof  of  his  fuppofed  guilt  not  being 
conclufive,  the  court  think  it  not  unrea- 
fonable  to  admit  of  this  felf-purgation* 
provided  he  will  fubmit  to  be  examined  by 
their  own  officer,  ere  te?ius9  on  fuch  inter¬ 
rogatories,  as  he  in  conjunction  with  the 
profecutor  fhall  advife.  All  this  is  fair* 
equal,  and  juft;  and  he  has  no  right  to 
aik  beforehand  f6r  a  fight  of  their  quef- 
tions,  in  order  to  contrive  anfwers.  But, 
the  praftice  that  has  of  late  years  obtained 
(in  confequence  of  fo  merciful  and  wife 
an  original  ordonnance,  in  cafes  not  felf- 
evident,)  is  carried  to  a  degree  of  oppref- 
lion,  that  makes  all  mankind  ftartle  at  the 
poffible  confequences.  Inftead  of  letting 
a  defendant,  who  craves  it  as  a  mercy,  be  at 
liberty  to  exculpate  himfelf  on  interroga¬ 
tories  ;  every  defendant  is  now  compelled 
to  aperfonal  examination;  and,  if  he  ob- 
ftinately  refill,  to  a  prifon,  to  laft  during 
his  rebellion.  A  true  fenfe  of  this  has 
drawn  the  courts  into  the  moft  ridiculous 
dilemmas  at  times.  The  very  mobility  are 
not  fo  blind  as  not  to  fee  what  occasioned 
the  contemptible  upffiot  of  the  proceedings 
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in  your  cafe,  Mr.  Almon ,  fome  years  ago, 
and  in  that  of  Bingley  very  recently.  And 
fuch  will  ever  be  the  difgraceful  retreats 
and  repulfes  of  rafh  and  inconfiderate 
falliers  beyond  the  ramparts  of  the  law, 
whenever  a  true  manly  defence  and  refif- 
tance  are  made,  upon  the  found  bottom 
of  the  conftitution. 

Where  the  law  of  the  land  protects 
every  man  from  accufing  himfelf,  what  is 
it  lefs  than  tyranny,  under  the  guife  of  ju- 
rifdiCtion,  let  it  be  fupported  by  whatever 
ufage  it  may,  to  force  any  one  to  anfwer 
upon  oath  to  interrogatories,  which  he 
cannot  perhaps  do  without  affording  proof 
for  his  own  conviction  ?  I  call  it  force, 
becaufe  if  the  culprit  does  not  comply,  he 
is  imprifonqd  for  his  contempt  of  the 
court  in  not  complying  ;  and  fo  he  mud 
remain  until  he  purge  this  contempt, 
which  can  be  done  by  no  other  way  than 
by  anfwering.  If  this  be  not  the  being 
put  to  torture,  or  to  the  queftion.  as  fo¬ 
reigners  call  the  rack,  I  know  not  what  is. 
There  is  no  folution  to  the  original  abfur- 
dity  of  forcing  a  criminal  to  do  what 
tends  to  the  condemnation  of  himfelf  out 
of  his  own  mouth  ;  the  fetting  about  it  in¬ 
volves  us  only  in  a  circle  of  abfurdities,  of 
which  every  fuccefiive  one  feems  to  be  the 
greateft. 

The  obvious  juft  procedure  is  this 
When  a  perfon  is  fummoned,  or  laid  hold 
of  for  contempt,  he  fhould  be  informed  of 
the  particular  contempt,  for  which  he  has 
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drawn  upon  him  the  hand  of  the  court, 
and  afked  whether  he  choofes  to  be  admit¬ 
ted  to  clear  himfelf  on  interrogatories,  or 
what  other  defence  he  can  or  will  make. 
If  the  cafe  be  not  fuch  in  its  own  nature:  as 
can  admit  of  no  defence,  and  he  declines 
being  examined,  the  court  may  fix  a  day 
for  hearing  fuch  defence,  and  commit  him, 
or  not,  in  the  mean  time,  as  they  (hall  fee  fit, 
or  as  the  want  of  fureties  may  render  ex¬ 
pedient  :  and  when  the  day  comes  the 
court  ought  to  enter  into  the  enquiry,  and 
determine  as  the  merits  of  the  cafe  fhall 
require.  If  it  be  a  favour,  the  court  may, 
or  may  not  accord  that  favour,  to  let  him 
have  an  opportunity  of  clearing  his  con- 
dud:  by  his  own  oath,  in  anfwer  to  fuch 
qceftions  as  they  fhall  think  fit  to  put  to 
him.  If  the  cafe  be  fuch,  that  they  think 
he  is  not  entitled  to  that  indulgence;  or 
if  he  is  afraid  of  the  confequences  of 
fuch  examination,  being  confcious  of  his 
own  guilt,  and  therefore  craves  no  fuch 
indulgence  ;  there  is  an  end  of  that  matter. 
When  the  contempt  has  paffed  in  view  of 
the  court,  there  can  be  little  hoped  from 
fuch  examination,  and  no  great  occafion 
for  it,  tinlefs  there  be  a  pofiibility  of  its 
not  being  wilful.  An  affidavit  of  his  cir- 
cumftances  may  mitigate  his  fine.  If  the 
charge  be  grounded  on  affidavits,  he  will 
probably  be  permitted  to  defend  himfelf 
by  affidavits.  But  in  Whatever  way  the 
thing  be  put,  the  court  fhould  come  to 
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judgment  upon  it.  If  the  party  rejedt  the 
offer  and  chance  of  felf-exculpation  by  in¬ 
terrogatories,  and  has  no  evidence  to  pro¬ 
duce  in  his  behalf,  his  fate  muft  be  deter¬ 
mined  by  the  ftrength  and  proof  of  the 
charge  again  ft  him.  Should  he  pray  to 
be  received  to  purify  himfelf  upon 
his  own  oath,  no  interrogatory  fhould 
be  liable  to  his  objection  but  one  that 
tended  to  make  him  accufe  himfelf  of  fome 
other  crime ;  it  cannot  be  too  pointed,, 
perfonal  or  particular,  to  any  part  of  his 
own  condudt,  for  which  he  then  ftands  ar¬ 
raigned,  and  which  he  has  no  other  means 
of  clearing  than  his  own  oath.  But,  if  he 
be  fearful  of  fuch  rigid  examination^  as,  if 
really  guilty,  and  a  man  of  confcience,  he 
may  well  be*  and  therefore  declines  it, 
nothing  can  be  fo  ridiculous  as  the  forcing 
him  to  it  out  of  kindnefs,  unlefs  it  be  the 
pretended  goodnefs  of  priefts,  in  putting 
men  to  the  wheel,  in  the  fire,  or  on  the 
gibbet,  pro  falute  animce,  or  in  order  to 
fave  them  from  damnation  and  hell  flames. 
You  are  a  heretic,  come  and  confefs  your 
fins,  that  I  may  inflidt  fuitable  punifhment 
upon  you  ;  if  you  do  not,  I  will  put  you 
to  death  for  not  confeffing  them  ;  I  adf  out 
of  regard  to  your  own  foul. — This  is  the 
language  of  the  fandlimonious  inquifitor. 
The  legal  queftioner  fays,  I  have  feized  you 
becaufe  you  are  a  defier  or  breaker  of  the 
law ;  lubmit  to  avow  upon  oath  your 
crime,  that  I  may  have  indifputable  ground 
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for  proceeding  to  fome  penal  fentence 
againft  you ;  if  you  do  not,  I  will  con¬ 
fine  you  to  a  prifon  for  the  reft  of  your 
days  ;  it  is  from  a  principle  of  mercy  that 
I  proceed  throughout.  The  penance  layed 
by  the  church,  or  the  penalties  by  the 
King’s-bench,  are  not  of  great  eftimation 
in  making  up  this  account,  but  the  ground 
for  the  proceeding  feems  to  be  of  the  fame 
fluff. 

In  Lilbourris  cafe,  the  attorney  general, 
if  I  remember  right,  feeing  the  defendant 
refufed  to  be  interrogated  upon  oath,  pray¬ 
ed  the  court  then  to  proceed  to  judgment 
without.  And  this  was  a  proper  ftep. 
There  need  be  no  fufpenfion  of  juftice  in 
luch  event.  I  forget  now  what  happened 
in  your  cafe  Mr.  Almon.  There  was  fome 
blunder,  I  believe,  in  the  title  of  the 
affidavit ;  and  the  court  not  caring  for 
any  further  proceeding  in  fo  clamorous  a 
bufinefs,  took  advantage  of  that  circum- 
ftance  to  let  it  drop.  In  the  K.  againft 
Bing  ley,  the  defendant  was  obftinate,  and 
would  not  be  examined  the  confequence 
of  which  was,  his  being  committed  to  pri¬ 
fon  for  his  contempt,  in  not  fubmitting  to 
be  examined,  and  there  lay  for  two  years, 
till  the  crown  thought  the  matter  might 
by  and  by  occafion  fome  ferious  complaint, 
and  therefore  he  was  let  out,  in  the  fame 
contumacious  ftate  he  had  been  put  in, 
with  alibis  fins  about  him,  unanointed  and 
unannealed.  If  my  memory  does  not  fail 
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me,  there  was  fome  coquetry  between  the 
court  and  the  attorney-general,  upon  this 
very  article,  about  who  fhould  undergo 
the  ridicule  of  letting  him  efcape.  Mr. 
Attorney,  tried  to  put  it  off  upon  the  court, 
by  telling  them,  upon  his  being  brought 
up,  he  had  nothing  to  pray  againft  him. 
The  fagacious  and  noble  lord  who  prefided, 
fmelling  a  rat,  or  knowing  there  was  one, 
was  not  to  be  fo  taken  in,  and  therefore 
afked,  what  it  was  Mr.  Attorney  had  to 
afk  of  the  court ;  to  which  Mr.  Attorney 
faid  again,  he  had  merely  informed  them, 
that  the  defendant  Bingley  was  there,  and 
that  he  fhould  move  nothing  further  about 
him*  After  a  little  paufe,  and  a  recovery 
from  the  inertnefs  of  this  anfwer,  the  chief 
at  laft  let  him  know,  that  if  he  moved 
nothing,  nothing  could  be  done,  and  every 
thing  would  remain  as  it  was,  the  confe- 
quence  of  which  was,  that  the  defendant 
would  ftill  be  in  cuftody ;  the  court  never 
adled  from  itfelf,  but  upon  motion  from 
without.  Mr.  Attorney,  finding  it  was  in 
vain  to  be  wafting  more  time  about  who 
fhould  do  what  was  agreed  to  be  done, 
in  a  very  manly  manner,  took  the  thing 
upon  himfelf,  and  faid,  then  I  move  that 
he  may  be  difchar.^ed.  And  thus  ended, 
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in  th  is  pitiful  manner,  this  paltry  bufinefs; 
and  yet  perhaps  it  was,  all  things  confider- 
ed,  the  beft  way  in  which  it  could  be  put 
an  end  to,  difgraceful  as  the  mode  muft  be, 
to  the  real  as  well  as  apparent  profecutor 
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of  it,  and  let  down  as  government  could 
not  but  he  by  fuch  a  defertion  of  its  ob¬ 
ject.  The  only  gainer,  was  a  fhabby 
pamphlet-feller  or  ftationer,  who  fattened 
and  throve  upon  the  reputation  of  patriot- 
ifm,  by  being  in  prifon  under  the  pre¬ 
tence  of  it,  and  who  wifhed  for  little  more 
than  to  be  tranflated  from  the  King’s- 
Bench  prifon  to  Newgate,  that  is,  from 
the  borough  to  the  city,  or  from  the  rear 
of  the  army,  to  the  head  quarters;  and  was 
pretty  indifferent  about  his  perfonal  liberty, 
provided  his  prefs  moved  freely,  and  found 
a  large  vent  for  his  productions. 

However,  I  cannot  here  help  obferving, 
that  altho’  I  have  ranged  the  laff:  three 
cafes  together,  yet  I  mean  not  to  have  them 
confounded,  as  of  the  fame  nature.  That 
of  Lilbourn  went  upon  the  charge  (whether 
true  or  falfe  matters  not  at  prefent)  of  an 
aCtual  contempt  of  an  order  of  a  legal  court, 
and  therefore  had  a  bottom,  which  the 
others  had  not,  as  being  in  fupport  of  that 
courts  orders,  which  had  been  in  faCt  in¬ 
fringed  by  the  defendant.  But  the  two 
latter  were  for  libels,  which,  by  a  crimi¬ 
nal  conftruCtion  only,  were  deemed  to  be 
written  in  ridicule  of,  and  therefore  in  con¬ 
tempt  of  fome  legal  adjudications,  or  of  one 
of  the  judges  of  the  King’s-bench  ;  as 
what  is  faid  in  diminution  of  one  judge 
has  (I  am  told)  been  conftrued  to  be  in  de¬ 
gradation  of  the  whole  court,  that  is,  of  all 
four  judges,  by  virtue  of  an  arithmetic  pe¬ 
culiar 
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culiar  to  Weftminfter-hall.  Now,  libels* 
or  defamatory  expreffions  out  of  court,  upon 
what  hath  paffed  in  court,  are  no  let  of 
hindrance  to  the  procefs  of  the  court,  or  to 
national  juftice  ;  they  do  not  break  a  Spring, 
clog  the  wheels,  or  ftop  the  vibrations  of  the 
juridical  machine,  either  in  or  out  of  court, 
and  therefore  do  not  neceffarily  require  in- 
ftantaneous  remedy.  Nothing  but  abfolute 
neceiiity  can  warrant  commitment  before 
trial  by  a  jury,  the  right  of  every  man  by 
Magna  Chart  a .  Actual  breach  of  the  peace, 
andadtual  contempt  of  law  proceedings  vin¬ 
dicate  upon  that  principle  fuch  reftraint. 
No  other  offences  do,  and  lead  of  all  thofe 
committed  by  writers.  The  perfons  abufed 
by  them  are  likcwife  of  all  mankind  the 
laft  who  Should  judge  them.  The  reafon 
alledged  for  attaching  them,  and  for  not 
calling  in  their  country  to  try  them,  is  the 
very  reafon  for  it,  namely,  its  being  a  pub¬ 
lic  offence  ;  for  who  can  be  fo  concerned 
to  have  it  punifhed  ?  But,  if  after  all,  this 
power  of  attachment  can  be  vindicated  in 
conftruftive  trefpaffes  and  contempts,  con¬ 
trary  to  the  fundamentals  of  the  conflitu- 
tion,  and  to  Magna  Charta,  without  ne- 
ceffity,  and  without  conftant  and  uniform 
ufage,  it  is  utterly  inconceivable  how  a  free¬ 
man,  accufed  of  a  mifdemeanor,  fhould  be 
forced,  under  the  pain  of  perpetual  impri¬ 
sonment,  to  anfwer  upon  oath  to  interro¬ 
gatories,  tending  to  make  him  accufe  him- 
felf.  That  they  do  (o  is  evident,  for  unlefs 
‘  '  '  '  the 
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the  answering  them  oneway  would  convidt 
him,  the  anfwering  them  the  other  way 
could  not  clear  him;  the  affirmative  muft 
do  one  in  the  fame  proportion  that  the  ne¬ 
gative  does  the  other.  And,  as  the  Iriffi- 
man  would  fay,  is  it  not  ftill  more  incon¬ 
ceivable  how  this  fhould  be  done  out  of  fa¬ 
vor  to  him ;  how  the  enforcers  of  this  in¬ 
terrogation,  under  fuch  a  dreadful  penalty, 
in  oppofition  to  the  moft  fervent  depreca¬ 
tion,  can  call  it  indulgence,  and  a  mere  act 
of  mercy  ! 

The  humanity,  the  fenfe,  and  the  lav/  of 
the  proceeding,  are  equally  found.  And  if 
fuch  reafoning  be  the  effedt  of  one  fcience, 
or  of  the  feven,  an  ounce  of  mother  wit  is 
preferable  to  them  all.  Indeed  ever  fince 
the  promotion  of  a  learned  chief,  who  is; 
for  reforting  to  common  fenfe,  and  the 
principles  of  things,  I  have  been  lefs  incli¬ 
ned  to  put  up  with  legal  nonfenfe  than  ever» 
Forms  muft  be  matters  of  pofitive  inftitu- 
tion,  butjudicial  determinations  require  ra¬ 
tional  grounds.  I  follow  my  great  leader 
therefore  in  the  latter,  and  try  his  own  fteps 
by  that  teft,  not  inftantly  fcouting  a  cafe, 
becaufe  it  is  old,  but  diligently  fearching 
after  the  principles  upon  which  it  is  built, 
from  a  fearfulnefs  of  paffing  over  fome  ex¬ 
cellent  foundation,  and  an  unwillingnefs  to 
unhinge  the  whole  law  of  my  country,  by 
precipitation,  and  too  ftrong  a  prepoffeffion 
in  favour  of  my  own  underftanding,  finding 
there  was  fome  fenfe,  as  well  as  fome  ho- 
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nefty  in  the  world  before  I  was  born  ;  and 
gathering  from  experience,  that  nothing  is 
fo  material  to  the  fubjed,  as  to  have  the  law 
for  h  is  perfon  and  his  property  known  or 
fettled.  I  am  therefore  for  originating  no 
new  principles,  but  for  judging  prefent 
cafes  by  the  principles,  and  not  by  the  ca- 
fual  terms  and  expreffions,  of  the  part.  In 
matters  of  pradice,  or  forms  of  proceeding, 
I  am  for  adhering  mod:  fcrupulonfly  to  the 
rules  of  my  predeceffors,  left  by  departing 
from  them  I  fhould  at  my  own  departure 
leave  no  rule  at  all.  Thus  it  comes  about, 
that  if  I  were  a  privy  counfellor,  I  fhould 
not  think  of  fending  a  cafe  from  that  board 
to  the  King's-bfcnch,  (efpecially  were  I  the 
chief  juflice  of  it)  for  their  opinion,  unlefs 
I  found  fome  precedent  for  fo  doing;  as  I 
fhould  rather  deem  it  pragmatical  to  intro¬ 
duce  fo  important  an  innovation  into  the 
date  upon  my  own  fingle  authority  ;  and 
yet  whether  in  fome  cafes  it  might  not  be 
done  with  good  effeds,  I  have  my  doubts  ; 
although  were  I  to  venture  upon  fuch  bold 
regulations,  I  would  much  rather  be  for 
transferring  the  whole  judicature  on  appeals 
from  the  colonies,  to  the  Houle  of  Lords, 
like  thofe  from  Ireland,  in  order  to  let  all 
Britijh  fubjcds  fee  that  the  majedy  of  this 
government,  in  its  dernier  refort,  reded  in 
the  parliament,  and  the  fupreme  council  of 
the  nation.  But  whigs  and  tcries,  whether 
in  or  out  of  ermine,  will  upon  thefe  points 
differ  upon  principle,  and  being  but  a  final! 

man 
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man  myfelf,  it  becomes  me  not  to  preach  as 
it  were,  ex  cat  bed?' a,  efpecially  of  mighty 
perfonages  at  the  head  of  affairs,  inverted 
with  the  paramount  judicature  of  the 
whole  realm,  and  the  difpenfation  of  all 
the  law,  both  ordinary  and  extraordinary, 
criminal,  civil,  and  political,  throughout 
the  vaft  English  world.  After  thefe  pom¬ 
pous  ideas,  I  cannot  fubmit  to  talk  of  the 
King’s  Bench,  the  Chancery,  the  Privy 
Council,  or  even  of  the  Houfe  of  Lords, 
and  therefore  I  will  have  done.  But  do 
not  flare  at  my  jumbling  fo  many  jurifdic- 
tions  together.  Things  are  fometimes 
ftrangely  connected.  Did  you  never  hear 
qui  facit  per  alterum  facit  per  fe.  It  is  no¬ 
thing  to  me  whether  enormous  vanity,  high 
church  principles,  ambition,  or  private  in- 
tereft,  fway  men  moft.  I  do  not  like  to 
have  any  man  conceit  himfelf  wifer  than  the 
whole  world  befides,  for,  being  a  dealer  in 
fcraps  of  Latin,  like  other  old  fellows  of 
the  laft  age,  the  antient  adage  occurs  to 
me,  nemo  omnibus  horis  fapit .  And  I  be¬ 
lieve  your  dealers  in  fophiflry  very  often 
impoie  upon  themfelves,  as  well  as  upon 
the  world.  The  frequent  ufe  of  it  per¬ 
verts  fome  how  the  natural  judgment. 
And  the  worft  of  it  is,  that  the  run 
of  mankind  cannot  fee  through  it. 

o 

For  my  own  part,  I  am  perfuaded,  that 
more  mifchief  might  be  done  to  liberty, 
by  putting  a  man  with  a  clever  talent  of 
this  fort  at  the  head  of  the  law,  than  fuch 
a  boifterous  fellow  as  'Jeffreys*  A  violent 
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magiffrate  is  not  fo  dangerous  as  a  fpeeious 
fophiflicator ;  the  latter  with  the  heart  of 
a  deer,  and  much  civility,  will  compafs 
more  perverlion  of  the  legal  rights  of  the 
lubjedts,  than  the  other  with  the  heart  of 
a  lion,  and  the  manners  of  a  Bear.  Open 
violence  fets  every  body  upon  their  guard, 
and  is  obvious ;  the  other  fupplants  your 
underftanding,  and  feduces  your  judgment, 
by  talking  always  of  general  principles, 
and  apparently  afcending  to,  or  defcending 
from  them,  by  fome  artificial  thread,  fo 
curioufly  wrought,  and  fo  thoroughly  dif- 
guifed,  as  to  require  almoft  the  touch  of 
Ithuriel’s  fpear  to  be  difcovered.  I  am 
therefore  for  Lord  Mansfield's  oracle  of 
refort,  (when  prelfed  by  the  aftutenefs  of 
cunning  pleaders,  and  their  black  letter 
cafes)  plain  common  fenfe •  Upon  this  even 
ground  it  is,  Mr.  Almon ,  that  I  addrefs 
you,  and  declare  I  cannot  underfland,  how 
a  jury  finding -mailer  Woodfall  guilty  of 
printing  and  publifhing  the  paper  only, 
and  afterwards,  by  affidavits,  denying  upon 
oath,  their  belief  of  the  criminal  conftruc- 
tion  laid  upon  fuch  paper;  and  all  this 
being  difclofed  to,  and  taken  notice  of  by 
the  King’s  Bench,  can  by  that  court  be 
deemed  to  have  found  the  faid  Woodfalll 
guilty  generally  of  the  charge  made  upon 
him.  To  arrive  at  fuch  a  conclulion,  I 
think  their  progreffion  muff:  be  like  that  of 
the  prince  of  darknefs: 

- in  many  an  aery  wheel. 

I  can  as  loon  be  perfuaded  that  the  flrip- 

ping 
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ping  members  of  parliament  of  privilege, 
in  matter  of  libel,  by  a  refolution  of  both 
houfes,  that  is,  of  privilege  againft  crown- 
profecutions  for  writing  animadverfions 
upon  adminiftration,  and  leaving  it  in 
every  petty  mifdemeanor  and  trefpafs  a- 
gainft  the  fubjed,  was  a  fhield  for  the  li¬ 
berty  and  freedom  of  the  common-wealth, 
or  agreeable  to  the  meaning  of  former  re- 
folutions,  or  the  law  of  the  land.  This, 
however,  is  matter  of  opinion,  and  I  may 
be  miftaken  in  the  whole  of  it,  as  reclufe 
individuals  frequently  are.  But  were  it 
put  to  me  for  my  option,  and  were  I  a 
member  of  parliament,  I  would  much  ra¬ 
ther  have  concurred  in  a  refolution  efta-^ 
blifhing  the  clearly  illegal  general  war¬ 
rants.  And  yet  I  have  no  prediledion  for 
ftate  libellers,  and  abominate  thofe  of  them 
who  do  not  confine  themfelves  to  minifters, 
and  their  adions  as  fuch,  but  rake  into  all 
the  pafiages  of  their  private  life,  and  ftir 
queftions  tending  to  the  diflolution  of  the 
Britiih  ftate,  both  in  its  conftitution  and 
its  empire.  The  public  robber  on  the 
highway  is,  in  my  own  opinion,  a  lefs 
noxious  and  culpable  fubjed:.  I  wifh  to 
go  on  as  we  have  done,  without  any  novel¬ 
ties  or  refinements  in  the  adminiftration  of 
juftice,  without  one  branch  of  the  legifla- 
ture  breaking  in  upon  the  other,  or  any 
part  of  the  Britifn  fubjeds  withdrawing 
from  the  dominion  of  the  king  and  his 
parliament,  the  only  pofiible  fovereign  over 
ifie  whole.  If  any  private  refledions  have 

•  ,  .  efcaped 
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efeaped  from  me,  I  fhall  lament  the  lapfe,  for 
I  bear  no  perfonal  enmity  to  any  man 
breathing,  and  wifh  only  to  advert  to  their 
public  conduct,  meaning  to  die  in  the  fame 
mediocrity  and  obfcurity  I  have  lived,  and 
whilft  I  flay  here  to  judge  of  men’s  ac¬ 
tions  by  my  own  underftanding,  and  not  by 
the  political  globes  either  of  their  ad¬ 
mirers  or  their  fatirifts.  The  deficiency  of 
deep  profeffional  learning  and  practice,  muft 
excufe  my  want  of  neatnefs  in  legal  ex^ 
prefiion,  and  the  feeming  elaborate  ver- 
bofenefs  of  my  ftyle  may  crave  fome  par¬ 
don,  as  it  is  partly  occafioned  by  the  defire 
of  being  fully  underftood,  and  partly  by 
bifguife  of  writing,  a  natural  fcantinefs  of 
expreflion,  and  a  very  confined  fphere  of 
converfation.  And  I  need  not  add,  that  if 
I  did  not  regard  fome  perfons  as  fuperior 
beings,  and  capable  therefore  of  doing  much 
good  or  hurt,  I  fhould  not  have  fo  much 
attended  to  their  proceedings,  fo  that  my 
making  them  the  topic  of  obfervation  is 
panegyric,  as  far  as  my  poor  words  can 
icatter  either  praife  or  blame.  Had  I  been 
inclined  to  have  taken  more  pains,  I  fhould 
have  been  much  fhorter.  The  lofs  on  this 
account  will,  I  fear,  Mr.  Almon ,  be  yours ; 
and  if  a  great  book  be  a  great  evil,  a  huge 
pamphlet  is  a  moft  enormous  one.  But  I 
grow  old,  lazy  and  bupid.  And  fo  once 
piore,  good  night. 

God  p refer ve  the  bate. 


FINIS. 


